Colond Robert H. Reardon, Jr.
U.S. Army Corps of Engineers
Norfolk Digtrict

803 Front Street

Norfolk, Virginia 23510-1096

Atin: ~ William N. McGlaun
Regulatory Branch

Re:  Anthon C. Johnson, Permit Application
No. 97-1843-51, Northumberland
County, Virginia

Dear Colond Reardon:

The U.S. Fish and Wildlife Service has reviewed the Department of the Army permit gpplication 97-
1843-51 for Anthon Johnson, to construct two timber groins in Northumberland County, Virginia

Y our January 7, 1998 request for forma consultation was received on January 8, 1998. This
document represents the Service's biologica opinion on the effects of that action on the northeastern
beach tiger beetle (Cicindela dorsalis dorsalis) in accordance with Section 7 of the Endangered
Species Act of 1973, asamended, (16 U.S.C. 1531 et seq.). A complete adminigtrative record of this
conaultation is on file in this office.

. CONSULTATION HISTORY

01-08-98 The Service received the U.S. Army Corps of Engineers request to initiate formal
consultation.

02-12-98 The Service participated in asite visit with the Corps and the agent.

[1. BIOLOGICAL OPINION

DESCRIPTION OF PROPOSED ACTION

The applicant proposes to construct two 72-foot long, timber groins each with 10-foot long “T” on his
property on the Chesgpeake Bay in Northumberland County, Virginia(Figures1-3). The*“T" is
perpendicularly located on the landward end of each groin. The groinswill be 144 feet gpart. Neither
groin will exceed the length of 64 feet channelward of mean high water (MHW). A piledriver and a
high pressure water pumping process will be used to ingdl the structures. The groins are expected to
accrete sand and reduce the rapid erosion rate. This should decrease the plane of the beach dope and
increase the horizontal distance of the intertidd area. The equipment and construction activity will
require an approximate width of 10 feet at each proposed groin location.
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RANGEWIDE STATUS OF THE SPECIES

Thisinformation on the northeastern beach tiger beetle was provided to the Corpsin abiologica
opinion dated April 29, 1997 for permit applications 96-1763-30 and 96-1613-30.

ENVIRONMENTAL BASELINE

Asdefined in 50 CFR 402.02 "action” means al activities or programs of any kind authorized, funded,
or carried out, inwhole or in part, by federal agenciesin the United States or upon the high sees. The
"action ared’ is defined as dl areas to be affected directly or indirectly by the federa action and not
merdly the immediate areainvolved in the action. The direct and indirect effects of the actions and
activities resulting from the federa action must be considered in conjunction with the effects of other
past and present federd, state, or private activities, as well as the cumulative effects of reasonably
certain future Sate or private activitieswithin the action area. The Service has determined thet the
action areafor this project to be the gpplicant’s property (approximate length 392 feet) between mean
low water (MLW) and the landward edge of the beach.

Satus of the Speciesin the Action Area - This property is south of the confluence of the Little
Wicomico River and the Chesapeske Bay in a community known as Bay Pointe Subdivison in
Northumberland County. This community is located off County Route 802 and has been subdivided
into lots for angle-family, resdentia-type development. No structure has been placed on thislot. The
gpplicant’ s shoreline has a sandy beach that varies in width from 20 to 40 feet and is approximately
392 feet long with an east-northeast fetch on the Chesapeake Bay. The dte has a high-energy,
dynamic beach. Multiple low profile groins have been built up and down the shordine. The lot north of
the applicant’ s property has a bulkhead and groins. On three adjacent landowners south of the
gpplicant’ s property, biologica opinions have been issued for: 2 groins (May 1996), 3 groins, only 2
were built ( November 1995), and 1 groin (December 1996).

The jetty at the entrance to the Little Wicomico River isanoda point for sand trangport, resulting in
accretion on both sides of the jetty; areas above and below this noda point are eroding. South of the
channd, the accretion rate is 1 to 2 feet/year. North of the channd, accretion is occurring, but is not
measurable. Sand movement north of the jetty is north to south; south of the jetty, sand movement is
south to north. The Corps (Batimore Digtrict) deposits dredge materid at the northern portion of
Smith Point. Inthefal of 1994, the Corps began a sand pumping project from the mouth of the Little
Wicomico River inlet to the north end of the beach.

The proposed project is located within the Smith Point South (SPS) tiger beetle population; north of the
Little Wicomico River isthe Smith Point North (SPN) tiger beetle population. During the summer of
1994, Hill and Knidey (1994) conducted a metapopulation sudy of the tiger beetle. They captured
3,470 adults at SPN and recaptured 42.2%. At SPS, they captured 1,981 adults and recaptured
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47.0%. Overdl, 35 beetles moved from SPN to SPS (distance between SPN and SPSis 1.5 km).
They concluded that SPS and SPN are large, reproductively-viable stes and stated that large sites such
as these seem to serve as recruitment areas as evidenced in this and other studies where large numbers
of larvae have been observed. Roble (1994) conducted beetle surveys at SPS for both adult (1,820)
and larva (100 totd; 7 first ingtar; 74 second indtar; 19 third ingtar) beetles. He concluded that
protection of areas with adult beetle counts grester than 1,000 will be important to the long-term
conservation of C. d. dorsalis in the Chesapeake Bay. He stated that “ Further research on the impacts
of beach gtabilization structures on larva and adult tiger beetles, and correspondingly appropriate
regulatory activities, are perhaps the two most important steps that can be taken to protect these Sites.”

Knidey (1997) dso conducted research at Smith Point. He found that autumn beach widths were
narrower than those recorded during the summer, but provided a better indication of the Ste' s ability to
support larvae during the autumn and through winter when erosiond effects are probably grestest. At
SPN, alarge population of adults and larvae were documented dong this 1400 m long naturd
shoreline: 3300 in 1994, 1150 in 1995, 3566 in 1996. High adult dengties occurred aong most of
SPN, except for the northern 100 m and the southern 200 m. At SPN, the mean larval density per
transect was 19 in 1994, 3in 1995 and 4 in 1996. During night work in September of 1994 and 1995,
many transects had over 25 larvae. Significant erosion and narrowing occurred in 1995 and 1996 at
SPN.

At SPS, Knidey (1997) found that the 1,200 m of natura beach at the northern half of SPS supported
over 2000 adultsin 1994, but only 300 in 1996. Larva surveysat thissiteyielded 58 in 1994, 21 in
1995, and 12 in 1996. The southern half of SPS has a natural section of beach at the north end and
groins and bulkheads in the southern portion of thissite. The section of naturd beach had a mean width
of 5.9 m and an adult density of 46/100 m and amean larva dengity of 2.8in 1996. The groin section
had an adult density of 62/100 m and amean larva dengity of 8.8 per transect. Most of the larvae
were found in a very wide beach section where groins were recently ingtalled.

Effects of the Action - Direct impactsto the tiger beetle will result in the crushing of adult beetles and
subsequent injury or death during congtruction by use/placement/stockpiling of equipment and materids
on the beach and associated foot traffic. Congtruction will also result in atemporary loss of habitat for
adults through disruption of their daily activity patterns (i.e., foraging, mating, basking, egg-laying).
Larvd tiger beetleswill be directly affected through crushing, didodging, and entombment, resulting in
death or injury, during congtruction by use/placement/stockpiling of equipment and materid on the
beach and heavy foot traffic. Existing habitat, for both larval and adult beetles, will be permanently lost
within the footprint of the groins between MLW and the landward edge of the beach.

Indirect effects are defined as those that are caused by the proposed action and are later in time, but
still are reasonably certain to occur (50 CFR 402.02). The proposed groins are designed to capture
sand from longshore movement. Net sand transport is to the north. Each groin will trap sand onits
south Sde, while starving sand to the north, dternately building/eroding beach. There will be seasond
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and yearly differences in amounts and distribution of sand between the groins. Thus, the applicant’s
beach will be dtered in its width, profile, and distribution and amount of sand. The exact extent of
impacts to the tiger beetle population following completion of the project cannot be quantified.

Seasond and yearly variation in amounts and distribution of sand between the groins will continualy
dter (and occasiondly totally remove) the habitat and expose and displace larva tiger beetles. Because
this shoreline has many existing groins that have reduced the dendity of larva beetles, the addition of the
proposed groinsis not likely to have a noticegble effect on the beach profile nor significantly ater long-
term adult and larva tiger beetle densities.

Future maintenance of the shoreline abilization structures may result in additiona indirect affects.
Maintenance may result in injury or degth to adult and larval tiger beetles through heavy foot traffic on
beach areas, use/stockpiling of heavy equipment, and stockpiling/placement of materids. Maintenance
activities may dso result in temporary habitat loss.

Cumulative Effects - Cumulative effects include the effects of future state, loca, or private actions that
are reasonably certain to occur in the action area consdered in this biological opinion. Future federa
actions that are unrelated to the proposed action are not considered in this section because they require
Separate consultation pursuant to Section 7 of the ESA.

Congtruction of shordine stabilization structures (e.g., riprap, bulkhead) landward of MHW may occur
within the action areain the future and such activities would not require Corps authorization. Thistype
of activity would adversely affect tiger beetles directly through death or injury during pre-construction
and congtruction activities and temporary and permanent habitat loss. Any surviving larvae would likely
die during winter storms and erosion because their ability to migrate landward would be restricted.
Additiond future activities that may affect the northeastern beach tiger beetle include congtruction of
shoreline stabilization structures (channdward of MHW) and use of dredge materia for beach
nourishment. These activities will require a permit from the Corps and will be reviewed when afederd
permit is applied for.

CONCLUSION

After reviewing the current status of northeastern beach tiger beetle throughout its range and in the
action areg, the environmental basdine for the action area, the effects of the proposed groin
congtruction, and the cumulative effects, it is the Service's biologica opinion that the issuance of a DOA
permit for this project, as proposed, is not likely to jeopardize the continued existence of the
northeastern beach tiger beetle. No critical habitat has been designated for this species, therefore, none
will be affected.

[11. INCIDENTAL TAKE STATEMENT

Sections 4(d) and 9 of the ESA, as amended, prohibit taking (harass, harm, pursue, hunt, shoot,
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wound, kill, trap, capture or collect, or attempt to engage in any such conduct) of listed species of fish
or wildlife without a specid exemption. Harm is further defined to include sgnificant habitat
modification or degradation that results in death or injury to listed species by sgnificantly impairing
essentia behaviora patterns such as breeding, feeding, or shdtering. Harassis defined as actions that
create the likelihood of injury to listed pecies to such an extent as to significantly disrupt normd
behavior patterns, which include, but are not limited to, breeding, feeding, or sheltering. Incidenta take
isany take of listed anima species that results from, but is not the purpose of, carrying out an otherwise
lawful activity conducted by the federal agency or applicant. Under the terms of Section 7(b)(4) and
Section 7(0)(2), taking that is incidentd to and not intended as part of the agency action is not
congdered a prohibited taking provided that such taking is in compliance with the terms and conditions
of thisincidental take statement.

AMOUNT OR EXTENT OF TAKE

The Service anticipates that incidenta take of the northeastern beach tiger beetle will be difficult to
detect because the exact population dendty of the beetle within the project area has not been
determined and any beetles (adult or larvae) that are killed during project construction and associated
activities will be difficult to observe or locate due to their coloring, smdl body sze, and tendency for
larvae to remain beneath the surface. However, the leve of take of this species can be anticipated by
the ared extent of the potentid habitat affected. Thisincidentd take statement anticipates the taking of
adult and larva northeastern beach tiger beetles between the landward edge of the beach and MLW on
the applicant’ s property, atota area of gpproximately 17,640 square feet. However, most of the
impacts are expected to occur within the 520 square feet dong the groin dignments resulting from
congtruction activities, stockpiling of materids and equipment, and temporary and permanent (104
square feet within the footprint of the groins) habitat 10ss between the landward edge of the beach and
MLW within a 10-foot wide congtruction area for each groin.

REASONABLE AND PRUDENT MEASURES

The measures described below are nondiscretionary, and must be implemented by the Corps so that
they become binding conditions of any permit issued to the gopplicant in order for the exemption in
Section 7(0)(2) to apply. The Corps has a continuing duty to regulate the activity covered by this
incidentd take statement. If the Corps (1) failsto require the applicant to adhere to the terms and
conditions of the incidenta take statement through enforcegble terms that are added to the permit,
and/or (2) failsto retain oversght to ensure compliance with these terms and conditions, the protective
coverage of Section 7(0)(2) may lapse. The Service consders the following reasonable and prudent
measures to be necessary and appropriate to minimize take of the northeastern beach tiger beetle

o] Congtruction activities must be conducted when adult beetles are not present.

o] Human activity, materids, and equipment on the beach must be minimized to reduce the impact
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to adult and larva tiger beetles.

TERMS AND CONDITIONS

In order to be exempt from the prohibitions of Section 9 of the ESA, the Corps must comply with the
following terms and conditions, which implement the reasonable and prudent measures described
above. Monitoring is not required for this project because extensive shoreline ateration has aready
occurred and the anticipated take isminima. These terms and conditions are nondiscretionary.

1 No congtruction, earth-moving, placement of materias or equipment, or maintenance of
structures will occur on the beach between June 1 and September 15 of any year.

2. Materias will be transported to the beach only on an as-needed basis.

3. No ground disturbance or use of vehicles or heavy equipment on the beach outside of the
applicant’ s property boundaries.

4, No refueling of equipment or vehicleswill occur on the beach.
5. No use of pesticides on the beach.

6. The gpplicant is required to notify the Service before initiation of construction and upon
completion of the project at the address given below. All additiond information to be sent to
the Service should be sent to the following address.

VirginiaFdd Office

U.S. Fish and Wildlife Service
P.O. Box 99

6669 Short Lane

Gloucedter, Virginia 23061
Phone (804) 693-6694

Fax (804) 693-9032

7. Care must be taken in handling any dead specimens of northeastern beach tiger beetle that are
found in the project areato preserve biologica materia in the best possible gate. In
conjunction with the preservation of any dead specimens, the finder has the responsibility to
ensure that evidence intringc to determining the cause of death of the specimen is not
unnecessarily disturbed. The finding of dead specimens does not imply enforcement
proceedings pursuant to the ESA. The reporting of dead specimensis required to enable the
Serviceto determine if take is reached or exceeded and to ensure that the terms and conditions
are gppropriate and effective. Upon locating a dead specimen, notify the Service at the
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address provided.

V. CONSERVATION RECOMMENDATIONS

Section 7(a)(1) of the ESA directs federd agenciesto utilize their authorities to further the purposes of
the ESA by carrying out conservation programs for the benefit of endangered and threatened species.
Conservation recommendations are discretionary agency activities to further minimize or avoid adverse
effects of aproposed action on listed species or critical habitat, to help implement recovery plans and
other recovery activities, or to develop information to benefit the species.

The Service recommends that the Corps conduct before and after surveys to determine the impact of
groins on adult and larva tiger beetles. Because most projects the Service reviews within the range of
the northeastern beach tiger beetle include a bulkhead or riprap dong with groins, this project
represents a unique opportunity to examine theimpact of groins. The Service will be pleased to work
with the Corps in designing appropriate survey methodology and reporting requirements.

In order for the Service to be kept informed of actions that minimize or avoid adverse effects or benefit

listed species or their habitats, the Service requests notification of the implementation of any of these
conservation recommendations by the Corps.

V. REINITIATION - CLOSING STATEMENT

This concludes forma consultation on the action outlined in the Corps request. As provided in 50
CFR 402.16, reinitiation of formal consultation is required where discretionary federal agency
involvement or control over the action has been retained and if: (1) the amount or extent of incidenta
take is exceeded; (2) new information reveds effects of the action that may affect listed species or
critical habitat in amanner or to an extent not consdered in this opinion; (3) the action is subsequently
modified in amanner that causes an effect to the listed species or critica habitat not consdered in this
opinion; or (4) anew speciesislisted or critical habitat designated that may be affected by the action.
In instances where the amount or extent of incidenta take is exceeded, any operations causing such
take must cease pending reinitiation.

If this opinion does not contain nationa security or confidentia business information, the Service will
provide copies to the gppropriate state agencies ten business days after the date of this opinion.

The Service gppreciaes this opportunity to work with the Corpsin fulfilling our mutud responghbilities
under the ESA. Please contact Kim Marbain of this office at (804) 693-6694, extension 126, if you
require additiond information.

Sincerdy,
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Karen L. Mayne
Supervisor
VirginiaHdd Office

Enclosures
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