
5.	 Issue: The fmal EIS and MSHCP define the "Covered Area" and the species 
affected far too narrowly. There is no rational basis for excluding many of the 
listed species and state-protected species. 

Response: The boundaries of the Covered Area were determined based on all 
areas within the Applicant's project, land use area, or jurisdiction within 
which any permit or planned activities likely to result in incidental take are 
expected to occur (Service and NMFS 1996). 

Appendix S in the final EIS details the Covered Species selection process. 
During initial consultation, the Service indicated to the Applicant that the 
project had the potential to affect five federally listed and/or candidate 
species: the threatened desert tortoise (Mojave population), threatened Moapa 
dace, endangered Yuma clapper rail (Rallus longirostris), endangered 
Southwestern willow flycatcher (Empidonax traillii extimus), and candidate 
Yellow-billed cuckoo (Coccyzus americanus). With the exception'ofthe 
cuckoo, an HCP would be required by the Service if incidental take were to 
occur prior to commencement of project activities. All five of these species 
were considered in the MSHCP, and it was determined that the Covered 
Activities would only adversely affect the desert tortoise. 

While HCPs are developed for federally listed species, the inclusion of 
proposed, candidate, or non-listed speci~s in an HCP is voluntary and the 
decision is with the Applicant. Following discussions of the Biological 
Advisory Committee, a decision was made by the Applicant to include 
unlisted species, the banded Gila monster, western burrowing owl, and the 
Virgin River chub (Muddy River population). 

6.	 Issue: The conservation measures in th~ MSHCP are inadequate and 
incomplete. The HCP should ensure that the taking authorized will not 
appreciably reduce the likelihood of survival and recovery of Covered 
Species. The mitigation measures and conservation measures adopted as part 
of the MSHCP must significantly contribute to the conservation and recovery 
of the listed species. 

Response: We agree that issuance of a section 10 permit must not 
"appreciably reduce" the likelihood of the survival and recovery of listed 
species in the wild. However, Federal regulations and the Service's HCP 
policies do not require an HCP to recover listed species, or to contribute to 
recovery plan objectives. This reflects the fact that HCPs were designed by 
Congress to authorize incidental take (Service and NMFS 1996). 
Contribution to recovery is often an integral product of an HCP, but it is not 
an explicit statutory requirement (Service and NMFS 1996). 

As discussed in Section IV of this document, the Service has determined that 
the MSHCP has minimized and mitigated impacts to the maximum extent 

11 



practicable. Also refer to the Biological Opinion on the Issuance of a Section 
10(a)(l)(B) Incidental Take Permit to Coyote Springs Investment 
Development, LLC for a Multiple-Species Habitat Conservation Plan in 
Lincoln County, Nevada for our analysis on effects to Covered Species 
(Service 2008b). 

7.	 Issue: The MSHCP must be consistent with all available recovery plans, and 
move beyond the status quo to actively improve the conservation status of all 
listed species covered by the MSHCP. The MSHCP allows for the loss of 
thousands of acres of desert tortoise critical habitat in direct contradiction to 
the recovery plan which calls for reserve level protection ofthis habitat. 

Response: The CSI MSHCP includes conservation measures that are 
consistent with recovery actions described in the Draft Revised Desert 
Tortoise Recovery Plan (Service 2008c). For example, the MSHCP includes 
an inter-organizational executive committee to provide oversight and 
coordinate implementation of the conservation measures; permanent 
protection of 13,767 acres of desert tortoise habitat; prohibition on pet desert 
tortoises within the development; establishment of environmental education 
programs; provision for law enforcement in the CSICL, and if necessary on 
adjacent Federal lands through the AMP process; prohibition ofOHV use 
within the CSICL except for limited access on existing routes by State or 
Federal agencies; installation of tortoise barriers around the development; and 
funds for head-starting and translocation programs described in the recovery 
plan. 

The Draft Revised Desert Tortoise Recovery Plan calls for protection of desert 
tortoise habitat within conservation areas (which includes ACECs and critical 
habitat) with no net loss until tortoise population viability is ensured. 
However, the recovery plan also states that this criteria does not apply 
generally to private lands, given the vast amount of desert tortoise habitat 
already under Federal management. Therefore, based on the above the 
Service asserts that the CSI MSHCP's mitigation plan is consistent with the 
recovery plan. 

8.	 Issue: Translocation of tortoises is not a sufficient mitigation measure. 

Response: The Service's Desert Tortoise Recovery Office will direct the 
translocation of CSI tortoises to pre-selected sites. Although the efficacy of 
translocation itself has been questioned over the years, recent studies have 
shown initial success in translocation to be high (Nussear 2004, Field et al. 
2007). Based on these studies and recommendations from desert tortoise 
biologists, translocation of tortoises has been identified as a recovery tool and 
included in the Draft Revised Desert Tortoise Recovery Plan (Service 2008c). 
The updated recovery plan maintains that an augmentation strategy would be 
developed. As part of this strategy, locally depleted or extirpated populations, 
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particularly within desert tortoise conservation areas, will be identified. 
Translocation of tortoises removed from CSI private lands would be done as 
part of the larger augmentation strategy that is being developed under the 
recovery plan. Translocation along with head-starting efforts would be used 
to augment depleted tortoise populations in conjunction with habitat 
restoration and management. We agree that translocation in and of itself 
would not be full mitigation for CSI. In addition to translocation, other 
mitigation and conservation measures would be implemented as described in 
Section 3.2.2.3.3 of the MSHCP. 

9.	 Issue: Further monitoring and management is needed in the CSICL before it 
can be considered adequate mitigation. 

Response: The CSICL is habitat for Covered Species and would be 
permanently protected, monitored and managed for the their conservation. 
The CSICL would preserve the north-south habitat linkage between the Kane 
Springs ACEC and Mormon Mesa ACEC. Any activities such as trail use 
within the CSICL would be subject to approval by the Technical Advisory 
Committee (TAC) (see CSI MSHCP 8.1.3 for definitionofTAC). The 
Service has determined that the protection of the CSICL together with other 
conservation measures identified in the MSHCP provide adequate mitigation. 

10.	 Issue: The final EIS fails to adequately analyze the direct, indirect, and 
cumulative impacts of the MSHCP on the environment. 

Response: Section 5 of the EIS, Environmental Consequences discusses at 
length direct, indirect, and cumulative impacts from the CSI development. 
The Service believes the EIS provides a meaningful discussion on the 
environmental c9nsequences as a result of issuance of the incidental take 
permit. 

11.	 Issue: The HCP's reliance on the "No Surpises" policy violates section 7 and 
10 of the Act. 

Response: The "No Surprises" rule has been in continuous litigation since its 
inception, however the Service's policy still stands and remains part of the 
incidental take permit. 

12.	 Issue: The baseline data for Covered Species and species not covered under 
the MSHCP is inadequate. 

Response: Updated baseline information for the desert tortoise has been 
included in the fmal EIS. No accepted survey protocol for the banded Gila 
monster has been developed, therefore species presence is based on habitat 
characteristics. Prior to ground disturbance, surveys would be conducted for 
the western burrowing owl based on recent developed methodology for this 
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species (USGS 2007). Baseline information on species not covered in the 
MSHCP and that occur within the project area is also provided. Refer to 
Chapter 3 of the MSHCP and Section 4 of the EIS for information on species 
status. 

13.	 Issue: The Service improperly divides the analysis of the impacts from this 
project in Lincoln County between the CSI lands affected in Clark County. 

Response: The Service analyzed the CSI development project in Clark 
County separately from the proposed project because 1) impacts from private 
lands owned by CSI in Clark County were covered under the Clark County 
MSHCP which was permitted in 2001, thus there was no need to develop a 
HCP for those lands and 2) the Clark County project had an existing water 
supply. Also, the development of CSI private lands in Clark County was not 
dependent on the development of CSI lands in Lincoln County. Thus, the CSI 
development in Clark County was treated as a stand-alone project. 

The Service has included past projects, including the CSI development in 
Clark County, in establishing an updated environmental baseline and species 
status in the effects analysis in the EIS and Intra-Service Biological Opinion 
for this project. 

14.	 Issue: The Service should include point-by-point responses of all public 
comments received on the draft EIS and the Service's responses in the final 
EIS. 

Response: Under the NEPA Regulations: Section 1503.4(b), all substantive 
comments received on the draft statement (or summaries thereofwhere the 
response has been exceptionally voluminous), should be attached to the final 
statement whether or not the comments are thought to merit individual 
discussion by the agency in the text of the statement. Further, the CEQ "40 
most asked questions" guidance states: If a number of comments are identical 
or very similar, agencies may group the comment and prepare a single 
response for each group. 

In the final EIS, we follow the C).bove regulation and guidance, and present the 
substantive and reoccurring comments from the public that we received during 
the comment period, as well as our responses on 35 pages in Appendix Q. In 
addition, we state in the final EIS on page 6-2 that individual comments and 
specific responses to individual comments are available upon request from the 
Service. 

15.	 Issue: Concerns were raised about the assurance of successful implementation 
of the MHSCP. 

Response: It is the Service's commitment to work with CSI towards the 
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successful implementation of the MSHCP, including all provisions included in 
the IA and Permit. CSI has committed to fully fund the CSI MSHCP. 

16.	 Issue: The [mal EIS does not provide information on how 70,000 acre feet 
per year (afy) of groundwater will be supplied to the proposed project or an 
analysis of the environmental impacts as a result of acquiring this water. 

Response: The water supply for full build-out of the CSI development may 
come from a variety of sources, including potential transfer of certificated 
rights or new appropriations in other hydrographic basins in the area. With 
the exception of the 1,000 afy acquired through the Kane Springs 
Groundwater Development Project (GWD) and the 3,000 afy anticipated to be 
provided from Cave, Dry Lake, and Delamar valleys, such transfers or new 
appropriations have not yet been approved by the Nevada State Engineer, and 
the specific quantity and source basins cannot be reasonably forecast at this 
time. Potential hydrologic impacts of transferred and new water rights, and 
potential terrestrial impacts from associated conveyance infrastructure would 
be subject to future environmental analysis and section 7 consultation, either 
added to GWD projects identified in the EIS or through separate GWD 
projects. If, in the future, CSI is granted water rights from the State Engineer 
for pending applications in the Lincoln County portions of the Coyote Springs 
Hydrographic Basin, and if there is no Federal nexus, CSI would be required 
to analyze the impacts and seek take authorization through an amendment to 
their section 10(a) Permit. 

17.	 Issue: No mitigation credit should be attributed to BLM's ACECs without 
adequate BLM budget and staff to effectively manage the ACECs. 

Response: This issue is addressed in the IA. In the lA, it states: "To the 
extent BLM staffparticipate in any mitigation, monitoring and adaptive 
management activities, the permittee shall enter into a cost recovery 
agreement with BLM providing BLM reimbursement for the expenses 
incurred as a result of such participation. The permittee acknowledges that 
BLM will not encumber base funding to ensure the implementation or success 
of the HCP." 

18.	 Issue: Road crossing designs for the Pahranagat Wash and tributaries should 
be clarified. 

Response: The road crossings on the Pahranagat Wash and tributaries will be 
consistent with the July 28,2008, letter from Huffman-Broadway Group on 
behalf ofthe Applicant to EPA. Box culverts will not be used in the crossing 
design for the preserved Pahranagat Wash and preserved tributaries to the 
Wash. Road crossings within the Pahranagat Wash will be elevated on 
concrete bridge abutments with no bridge abutments or piers being placed 
within the active channel of the Wash. Tributaries/WaDS would be over­
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crossed by structures that span the incised wash of the protected and preserved 
WOUS. 

19.	 Issue: The Service, BLM, CSI, Lincoln County Water District, Vidler Water 
Company and other cooperating agencies should commit to the development 
of a regional groundwater framework. 

Response: The Service and CSI have and will continue to work with BLM, 
Lincoln County Water District, Southern Nevada Water Authority, Moapa 
Valley Water District, Moapa Band ofPaiutes, and the State Engineer to 
develop a regional groundwater monitoring and management plan to ensure 
that water supply development decisions and actions achieve a reliable and 
enduring water supply for both human users and the environment. 

20.	 Issue: A tiered rate structure for water pricing should be implemented for the 
CSI development. 

Response: The Lincoln County Water District is in the process of developing 
service rules and it is anticipated that a tiered rate structure will be 
incorporated into the rules. 

21.	 Issue: Desert tortoise habitat fragmentation impacts should be assessed and 
mitigated. 

Response: Habitat fragmentation would occur within the Mormon Mesa 
critical habitat unit (CHU) as a result ofissuance ofthe Permit. However, 
habitat fragmentation would be minimized by: (1) reconfiguring the CSI 
private and lease lands in Lincoln County, as the ACECs established for 
desert tortoise conservation would remain adjacent to the CSICL; (2) locating 
the Development Area adjacent to existing sources ofhabitat fragmentation 
(i.e. US 93 and Kane Springs Road), instead of being surrounded by 
undeveloped lands on all sides; (3) phasing development which includes a 
limit of2,000 acres disturbance per year; and (4) clearing land for 
development from the south to north, thus preventing a leap-frog approach to 
development during the 40-year build-out. 

After the completion of the CSI development, habitat fragmentation would 
mostly likely occur due to recreational activity on surrounding lands which 
would likely increase with the greatest and most frequent impacts likely 
occurring close to the development. Through the MSHCP conservation 
measures described below, in particular restoration and management of the 
CSICL for Covered Species, restrictions on OHV use, conservation education, 
law enforcement, and weed, trash, and pet management, indirect impacts from 
habitat fragmentation would be minimized and mitigated. 
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22.	 Issue: Bighorn sheep movement corridors should be protected through a 
public awareness and protection program. 

Response: The Applicant will implement a public awareness and education 
program. Currently, the Applicant is providing NDOW the use of their lease 
lands in Clark County for wildlife guzzlers. NDOW may move the guzzlers 
to the bench area of the Meadow Valley Range, as bighorn sheep occur most 
frequently at higher elevations. The Service and Applicant will continue to 
work closely with NDOW on development of a bighorn sheep program for the 
CSI community. 

23.	 Issue: The Applicant should consider increasing the percentage ofhigh 
density housing and reduce the overall project footprint. 

Response: Because no public transportation services exist between the CSI 
development and the closest city, Las Vegas, 55 miles from the development, 
there have been concerns regarding the increase in traffic on US 93 and 
resulting impacts to air quality. The Applicant's intent is to develop a self­
sustaining community within their private lands, which would decrease the 
likelihood of exterior trips (and minimize effects to air quality) between the 
CSI development and Las Vegas. A self-sustaining development would 
include non-residential land uses, such as business, commercial, industrial, 
and public land uses. Approximately 10 percent of the land available for 
residential development would be used for high density housing (see Table 3­
2 in the EIS). Increasing the percentage ofhigh density housing would be 
considered by the Applicant, but would be dependent on the housing market 
and may be constrained by the topography of the areas included in the 
residential land use zone. 

Increasing the percentage ofhigh density housing would not reduce the 
proj ect footprint. It is important to note that since the publication of the draft 
EIS, the Applicant has reduced the project footprint (see Addendum to the EIS 
and MSHCP; Entrix et al. 2008c). 

24.	 Issue: A commitment should be made to maximize the use of solar energy for 
on-site energy production. 

Response: Solar energy production is a Covered Activity in the MSHCP. The 
Applicant encourages its use, and anticipates there will be on-site solar energy 
production. 
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v. DECISION 

The Service has selected the Preferred Alternative for their action: issuance of a section 
10(a)(l)(B) permit to CSI based on the implementation of the CSI MSHCP and supported 
by the IA. The Preferred Alternative is the most effective alternative at meeting the 
Applicant's needs for the permitting of Covered Activities while maximizing the 
conservation of Covered Species. Implementation of the MSHCP will occur over the 
next 40 years and will be guided by the IA and the adaptive management plan. 

This ROD does not make a determination on issuance of a 404 permit. The Corps will 
make a determination on issuance of the 404 permit under a separate NEPA finding. 
Similarly, after review of the proposed reconfiguration of CSI lease and private lands and 
CSI's right-of-way application for the proposed detention basins, BLM will make a 
determination under a separate NEPA fmding. 

VI. FACTORS CONSIDERED IN MAKING THE DECISION 

In reaching this decision, the Service reviewed and considered the impacts to the 
environment detailed in Section 5 of the EIS, the impacts to the Covered Species 
described in Chapter 5, 7 and 10 of the MSHCP, and the commitments made in Chapters 
6 and 8 of the MSHCP and the IA. We evaluated this alternative relative to all 
applicable laws, regulations and policies, in particular the Act and permit issuance 
regulations. We also considered relevant issues, concerns and opportunities presented by 
agencies, organizations and individuals throughout the MSHCP planning process, 
including comments made on the draft and final EIS. For the following reasons, the 
Preferred Alternative was selected for implementation: 

The No Action Alternative would result in no Permit being issued by the Service and no 
development occurring as currently planned for CSI lands. While this alternative would 
result in no impact to the environment in the short term, it is not clear what the long term 
impacts would be as the land would likely be sold and developed under alternate 
development plans. The establishment and management of the CSICL and its associated 
benefits to Covered Species would also not occur with this alternative. 

The Preferred Alternative would have a smaller development area (21,454 acres) when 
compared to Alternative 1 (29,002 acres). This smaller amount of development would 
result in lower levels of impact to biological resources, hydrological resources (including 
WaDS), air quality, traffic, noise, cultural resources, visual resources, and recreation. 
Because of the smaller development area, the socioeconomic benefit of the project would 
be less than Alternative 1. 

The Preferred Alternative would have a lesser impact to listed species and includes a 
larger conservation area than Alternative 1. With the Preferred Alternative, 7,548 acres 
ofleased lands would be conserved in perpetuity to benefit desert tortoise, banded Gila 
monster and western burrowing owl. The boundary of this conservation area would be 
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adjusted to abut 6,219 acres ofpreviously conserved lands and to create the 13,767-acre 
CSICL. Mitigation funds collected from development activities would be used to 
conduct research that would benefit plan implementation and recovery efforts and to 
implement recovery actions such as habitat restoration, and tortoise head-starting and 
translocation programs. 

The Preferred alternative meets permit issuance criteria as required by section 
10(a)(2)(B) ofthe Act and implementing regulations (50 CFR 13.22 and 17.22). 
Additionally, the Service has prepared an Intra-Service Biological Opinion, dated 
October 22,2008, on the Preferred Alternative and found that it would not jeopardize the 
threatened desert tortoise or the banded Gila monster and western burrowing owl, if they 
were to become listed. The Service has also adopted Findings on the proposed Permit 
dated October 24, 2008. In accordance with the Service's section 7 Biological Opinion, 
Findings, and this ROD the Service has decided to issue a Permit to the Applicant for a 
term of 40 years. 

OCT 2 '4 2008 
Date 

:tiifb~~----
eputy Regional Director
 

California Nevada Region
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