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REGION 6 WETLAND MITIGATION POLICY GUIDANCE

1. PURPOSE AND SCOPE

This document addresses several priority issues involved in assessing wetland
mitigation proposals. Because of the national priority given to wetiands,
that is the habitat type emphasized in this guidance. However, many of the
principles described herein can logically be applied to the mitigation of any
habitat of concern in Region 6 of the U.S. Fish and Wildlife Service.

The ohjective of this policy guidance is to promote consistency when
evaluating mitigation recommendations throughout Region 6, while providing
flexibility to do what is ecologically appropriate. Use of this guidance by
Service employees in Region 6 is strongly encouraged but is not mandatory.

Part 501 FW2 of the Service's Manual (Fish and Wildlife Service 1993) provides
direction to personnel to help achieve consistent and eftective application of
e Service's Mitigation Policy (F.R. Vol. 46, No. 15, January 23, 1981} in
wveloping mitigation recommendations to protect and conserve valuable fish-

and wildlife resources. Application of the Pelicy is intended to enable
governmental and private developers to anticipate Service recommendations and
to incorporate mitigation measures into the early stages of the planning
process, thus helping to preciude unnecessary project detays, Titigation, and
other problems.

This guidance supplements the Service's Mitigation Policy and is to be used
in conjunction with the Environmental Protection Agency's Section 404(b)(1)
Guidelines of the Clean Water Act (40 CFR 230.10(a)). It is consistent
with the provisions and intent of the Fish and Wildlife Coordination Act
(16 U.S.C. 661 et seq.) and the Endangered Species Act (16 U.S.C. 1531

et seq.). However, this guidance is for internal use only and has no legal
authority over the activities of other agencies or the public.

TI. BACKGROUND

As clarified by the Memorandum of Agreement between the Department of the Army
*nd EPA, entitled "Mitigation Guidelines,” dated February 6, 1990, compliance
th 40 CFR 230.10(d) requires application of a sequence of mitigation in the

rotlowing order:
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A. Avoidance
- B. Minimization
C. Compensation (i.e., compensatory mitigation)

Compensatory mitigation is required to offset unavoidable wetland impacts
which remain after all appropriate and practicable avoidance and minimization
have been applied. The Service's Mitigation Policy identifies four resource
categories that indicate a recommended level of mitigation consistent with the
value of the habitat in question to an evaluation species. It identifties when
habitat may be irreplaceable and when mitigation of habitat "in-kind" is
recommended. The general preference for onsite mitigation also is addressed.

ITI. FORMS OF COMPENSATORY MITIGATION

The focus of any mitigation must be the wetland functions that have been

affected. regardless of the approach chosen. Compensatory mitigation may

include restoration of filled. drained, or otherwise altered wetlands: ‘
enhancement of existing wetlands: and creation of wetlands in uplands. These (
terms are defined in Appendix A along with additional guidance on their use

and suitability.

In this Region, the general order of preference for compensatory mitigation is
restoration, creation, and enhancement. Use of habitat preservation for
compensation normally should be reserved for special situations. Kruczynski
(1990b) betieves that wetland preservation usually should not be considered
for compensatory mitigation because it results in a net loss of wetland
function and acreage. Kruczynski maintains that preservation 1is -acceptable
only to protect unique and valuable wetlands in danger of destruction by
development.

Although the Service policy allows it in exceptional cases, for similar
reasons, preservation 1is generally discouraged as a form of mitigation.
Preferably, it should only be used in conjunction with the other three forms
of mitigation when needed to develop a habitat complex of various wetland
types. Even in such cases, 1:1 credit is usually not appropriate for the
preserved acreage because the values already exist, and merely preserving them
makes no contribution to the Nation's goal of "no net loss” of wetlands. The
objective is to offset wetland losses (see Section IV.B.). However, if
opportunities exist to enhance the preserved wetlands, that option may be more
desirable.

.




Preservation is also acceptable when a potential site constitutes important
habitat for a listed threatened or endangered species. This latter use is
appropriate when consistent with recovery objectives and when the project
impacts do not affect Visted species. If the species may be affected,
appropriate consultation steps must be undertaken in accordance with

the implementing regulations for section 7 of the Endangered Species Act
which does not authorize "mitigation™ per se.

A1l uses of preservation for mitigation should be reported via electronic
mail or copies of correspondence to the Regional Section 404 Coordinator.
Furthermore, two or more of the following criteria should be met before
deciding that preservation is an appropriate mitigation approach:

A. The proposed preservation site performs significant physical and/or
biological functions, the preservation of which 1is very important to
the ecosystem or watershed in which the wetlands are Tlocated.

=

The preservation site is relatively rare, of high value to the
evaluation species, and difficult to replace.

C. The site is under imminent threat of loss or degradation due to
natural phenomena or human activities that cannot or Tikely will not
be controlled through Federal, State, or local regulatory programs,
including zoning. The existence of imminent threat should be
supported by substantial clear evidence of destructive naturail
phenomena or land use changes which have been demonstrated by local
or regional land use trends.

D. Preservation will be used in conjunction with a more comprehensive
mitigation package involving other mitigation efforts (i.e.,
creation, restoration, and enhancement), such that preservation will
increase the overall value of the mitigation area and facilitate
effective and efficient management of a habitat complex.

E. The impacted wetlands are of poor quality and fall under Resource
Category 3 or 4 of the Mitigation Policy.

F. The amount of impacted habitat is relatively smail.
Where habitats are protected, restored, or targeted for protection or

restoration under Federal programs designed to increase the Nation's wetlands
base, the Service will not recommend, support, or advocate the use of such
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lands as compensatory mitigation for habitat losses authorized under the
section 10/404 wetlands regulatory permit program. This policy extends to
Federal programs that protect or restore fish and wildlife habitats on private
lands, and includes, but is not timited to, easement areas associated with
inventory and debt restructure properties under the Food Security Act of 1985,
as amended. It also includes Tands protected or restored for conservation
purposes under FSA fee title transfers, lands protected by a habitat
management agreement, or wetlands protected by programs authorized by the
Consolidated Farm and Rural Development Act. as amended. This position was
established in the Deputy Director’s memorandum of September 2. 1994, on this
subject (Fish and Wildlife Service 1994).

IV. METHODS TO QUANTIFY COMPENSATORY MITIGATION NEEDS

A. Scientifically Based Models--In accordance with the Service
Mitigation Policy, prior to formulation of mitigation
recommendations, the impacts of the proposed project or action need
to be analyzed and evaluated. When applicable. the “Habitat
Evaluation Procedures™ or other evaluation systems may be used as a
tool for assessing the effects of wetland impacts (Solomon and Sexton
1993). In order to achieve general consistency among the field
offices, the use of a scientifically based habitat assessment
methodology is recommended when time and resources allow (Fish and
Wildlife Service 1996). King et al. (1993) suggested that field
offices use a standard methodology for requiring mitigation ratios.
That methodology should take into consideration future with-project
and future without-project scenarios over time: this will account for
temporal loss of habitat value.

King and Adler (1991) propose a method of determining an appropriate
replacement ratio that is based on the level and rate of functional
replacement. It requires the use of wetland function assessment
methods. The Corps of Engineers, Natural Resources Conservation
Service, Fish and Wildlife Service, and Environmental Protection
Agency are developing a method to assess wetland functions that is
based on hydrogeomorphic characteristics of wetlands. This method
will allow determination of mitigation ratios by comparing functional
capacity units lost in impacted wetlands to FCU's generated in
compensatory mitigation wetlands (Smith et al. 1995).




The hydrogeomorphic method assesses wetland functions on an areal
basis and can be used to determine the amount of created or restored
wetland required for compensatory mitigation. For example, if the
impacted wetland has low functional capacity per unit area, a
restored wetland could have a higher functional capacity per unit
area and compensate for the lost wetlands with a smaller amount of
area. The HGM may eventually replace the policy of simple ratios for
compensatory mitigation, but at this point, it is uncertain whether
HGM will Tive up to its intended objective as an effective rapid
assessment methodology.

You may chcose to develop new methodologies with your interagency
counterparts that are tailored to specific area needs, as has been
done in the Rainwater Basin and in the saline wetlands of eastern
Nebraska. It is recommended that field offices coordinate with
counterpart State and Federal agencies in attempts to reach agreement
on use of similar methodologies for evaluating wetlands functions and
values. An excellent example of such an interagency effort is the
Standard Operating Procedure RB-SOP-96-01 that was developed by the
Charleston District, Army Corps of Engineers, in cooperation with the
Service and other agencies (Appendix B). The SOP provides a
framework for using equations to determine site-specific mitigation
needs when more rigorous, detailed studies are not considered
practical or necessary.

The Midcontinent Ecological Science Center, Bicological Research
Division U.S. Geological Survey (formerly National Ecology Research
Center) +in Ft. Collins, Colorado, can be contacted to aid in the
development of reliable assessment models, but they may require
reimbursement. Contact the Landscape and Habitat Analysis Branch,
i.e., Richard Stiehl at (970) 226-9421.

Use of Ratios--The use of site-specific ratios 1in assessing
compensatory mitigation can be best applied in situations when the
management potential of a particular mitigation site has been
assessed through scientific means and when the types and quality of
habitat affected by project impacts are relatively consistent.
However, that combination is uncommon.



When the same mitigation site is used to mitigate separate impacted
habitats that have equal habitat suitability value, the acreage
tradeoff ratio will be the same each time, thereby reducing the need
for site-by-site determinations. However, when the habitat quality
of an impacted site is different from previously evaluated areas, a
site-specific habitat assessment of the impacted area may be
necessary to derive the appropriate amount of compensation needed.
In other words, impacted habitats that perform different levels of
functions and that have different values may warrant the use of
different mitigation ratios. e
In view of the fact that staff time and funding are rarely available
to do adequate site-specific studies, to develop models, or even to
interpret existing models, several Service Regions have decided that
general guidance and replacement ratios need to be available for use
by field biologists.

Neither the Corps, EPA, NRCS, nor the Service has an official
national policy that specifies replacement ratios for compensatory
mitigation. Recently published regulations for the establishment.
use, and operation of compensatory mitigation banks recommend the use
of functional assessment methods to determine the amount of
compensatory mitigation credits available at a mitigation bank and
the debits created by filling wetlands and loss of other aquatic
resources. However, if an appropriate functional assessment
technique is not available, then acreage may be used instead

(Department of the Army et al. 1995). .

The 1990 MOA between EPA and the Army regarding determination of
mitigation under the Clean Water Act Section 404(b)(1) Guidelines
states that replacement ratios may be greater than 1:1 where the
functions and values of the area being impacted are demonstrably
higher than the functions and values of the replacement wetlands, or
where the Tikelihood of success of the mitigation project is low. On
the other hand, it states that the replacement ratio may be less than
1:1 for areas where the functions and values associated with the
impacted wetland are Tow and the likelihood of success of the
mitigation project is high. Region 6 disagrees with the latter
option because ratios of less than 1:1 do not contribute to the
nationat goal of “no net loss” and probably could not be justified on
the basis of impacts to all the wetland functions.




Kruczynski (1990b) proposes ratios based on the method of
compensatory mitigation used and the timing of the compensation.

Up front compensatory mitigation that provides fully functicnal
created or restored wetlands prior to initiation of the permitted
work would require a 1:1 replacement ratio. IT performed
concurrently, wetland restoration would require a 1.5:1 replacement
ratio, while wetland creation would require a 2:1 replacement ratio,
and wetland enhancement would require a 3:1 replacement ratio.

King and Adler (1991) cite the foliowing reasons Tor compensatory
mitigation ratios greater than 1:1:

1. Time is required for the created or restored wetland to
replace the functions lost in natural wetlands.

2. The functions performed by wetlands created or restored in
the future are not egual, in terms of present worth, to the
impacted wetlands.

3. Created or restored wetlands cannot always provide full
replacement of functions even if they are considered
successtul.

4. Created or restored wetlands do not always function as
expected so there is a need for some margin of safety to
replace lost functions.

Replacement ratios of greater than 1:1 have been requiréed because of
the uncertainty of wetland creation and the amount of time required
to develop fully functioning wetlands from either an area that will
be allowed to revegetate naturally or planted with seedlings of
wetland species (Kruczynski 1990a and 1990b; Kusler and Kentula
1990). According to Kusler and Kentula (1990), the most difficult
wetlands to create or restore are isolated freshwater wetlands,
particularly forested wetlands fed by ground water, because
establishing the proper hydrology is difficult.

King and Bohlen (1994) report that 1ittle data is available on the
cost effectiveness of projects undertaken as mitigation under the
section 404 program. However, the data that was available revealed
*that these projects have been generally under funded and ineffective



and have had extraordinary high failure rates. Siudies sampling
mitigation projects in Florida, California, and tte mid-Atiantic
States, for example, have found that over 50 percant of mitigation
projects failed.”

The results of such studies, combined with the extensive experience
of its Ecological Services biologists, led Region 6 to take the
position that it is usually appropriate to strive for greater than
1:1 replacement ratio of habitat. To ensure achievement of full
replacement of functions. a minimum ratio of 1.5 écres te 1 acre
should be advocated when practicable. An appropriate exception would
be where restoration has been done in advance, ths habitat is
established, and the desired functions have been scientifically
assessed, or where there is a good history of success of such
projects (e.g., restoration of hydroloegy in drainzd prairie potholes
through plugging of drains).

Such an approach will ensure that other wetland Tinctions, which are
not easily quantified, are taken into consideratim in the context of
no net loss of overall wetland functions. It alsewill help account
for the values lost through time untii the replacement habitat is
fully functioning. Last but not least, experiencs and followup
studies have shown that for a variety of reasons witigation rarely
achieves the desired goal of “no net loss” and 1:1 replacement of
lost or damaged functions. Key factors include iradequate
preconstruction planning and investigation (e.qg.. gcquisition of
necessary hydrological data); inadequate funding of initial
development and operation, maintenance, and replacavent ‘costs; lack
of or inadequate monitoring: and lack of contingency measures that
can be readily implemented when problems arise.

Acreage replacement ratios may be based upon wetlsnd functions,

value to select species (as may be assessed by best professional
Judgment and current assessment methodologies), atreage, and cover
type of the wetland to be altered. Also factors such as timing.
type. practicability, and location of mitigation to be performed may
be addressed. See the flow chart in Appendix C fer the preference of
mitigation strategies.

Field offices may continue to use professional juianent on
site-specific applicability, but variances that would result in less




acreage of mitigation from the recommended ratios should be
documented with appropriate rationale. Major variances should be
reported to the Regional Section 404 Coordinator.

The guidance put forth here does not supersede existing Federal or
State Taws or regulations. Where Federal and State requirements
differ, the more stringent ratios should apply. These ratios also
can be applied for compensation of important upland habitat losses.
When possible, mitigation sites should be protected by title
transfers or easaments.

The following ratios are Region 6's recommended minimum requirement:*

Advance creation 1.6:1  (forested, scrub-shrub)
1:1 (emerdent)
Concurrent creation 2:1  (forested, scrub-shrub)
1.5:1  (emergent)
Advance restoration 1.5:1  (forested, scrub-shrub)
1:1  (emergent)
Concurrent restoration 2:1  (forested, scrub-shrub)
1.5:1 (emergent)
Advance enhancement 3:1 (forested, scrub-shrub)
2:1  (emergent)
Concurrent enhancement 4:1 (forested, scrub-shrub)
3:1 (emergent)

+In August 1934, the Baltiwore Distxict publinshad = met of compenantory wmitigaticon Lacue
papers that support the mbove ratics (Dopartment of tho Army 1596). - An confirmed in
talephone conversations batween Dennis Buachler of the Reglon ¢ ataff and severxl of hism
peors in tha Sorvice, the Corps, and HPA in 1996 and 1997, thopn ratios axw balieved to be
genarally conaletent with those in uss in wany parts of the countxy; thus, thoy were
adopted for Region € use.

PRESERVATION ratios will be determined on a case-by-case

basis but usually should be at Teast in the range of 4:1 to 5:1,
depending on the value of the impacted habitat compared to the
preserved habitat. Exceptions as low as 2:1 may be made when the
preserved land comprises less than 50 percent of the total
acreage of wetlands in a comprehensive effort to restore and
enhance a habitat complex (e.g., prairie wetland types). Other
exceptions may be made when the preserved habitat is rare,
unique, and/or essentially irreplaceable (e.g., Resource
Category 1), or when it provides important habitat for a listed
or candidate threatened and endangered species.
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UPLAND habitat normally should be created or restored to offset
losses of in-kind habitat. However, sometimes upland habitat
that is restored or created adjacent to a wetland may be
substituted for part of the replacement of previously degraded or
altered wetlands, it deemed critical for wetland functions at the
mitigation site. Examples of key functions provided by uplands
include buffering from disturbance, filtering of sediments to
prevent premature wetland aging. and enhancing bird habitat.
Because of such functions, the Wetlands Procedures Manual used by
Regions 3 and 6 of the Service for their small wetlands
acquisition program allows 80 percent of acquisitions to be dry.

Most biologists recommend a minimum of 4:1 upland grass cover to
wetlands for improving waterfowl brood habitat around seasonal
wetlands and for nongame bird habitat. Howéver, large,
contiguous, undisturbed blocks of dense cover (e.q., 300 acres
within 4 square miles) are needed to secure waterfowl nesting
from predators according to Ron Reynolds of the Habitat and
Population tvaluation Team in Bismarck, North Dakota (pers. comm.
March 7, 1997). The Conservation Reserve Program Rule allows a
ratio of 6:1 acres of uplands, including natural wetlands and
restored prior converted wetlands, to be accepted under CP23 when
they surround a newly restored, cropped wetland.

However, substitutions of upland habitat for wetland habitat may
not be acceptable to the Corps or EPA unless a thorough
functional analysis (e.g., HGM) documents the upland's value.

The above ratios for scrub-shrub and forested wetlands are more
stringent than those for emergent habitat because it takes many years
for planted saplings to duplicate the functions and values of the
mature vegetation that existed previously. Also, forested and
scrub-shrub compensatory mitigation sites generaily have lower
success rates than emergent wetland systems. The ratios for
enhancement account for the fact that the habitat already exists and’
is functioning. Therefore, significant additions to existing
functions will be required to offset the net loss of productive
wetland acreage. Further discussion of ratios +is included in
Appendix D.
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V. COMPENSATORY MITIGATION TﬁOLS

A.

Individual Mitigation Projects--Individual mitigation projects are
those projects which will compensate for impacts resulting from an
individual or standard Corps permit as defined in the "1990 MOA
between the EPA and the Department of the Army Concerning Mitigation
under the Clean Water Act Section 404(b)(1) Guidelines.” These
projects have value and should be given full consideration when
selecting compensatory mitigation. However, be cognizant of the fact
that individual "band aid™ mitigation projects, especially when small,
are difficult to monitor; and, as demonstrated via followup
evaluations, they often fall short of success. Thus, mitigation
banking or other options may be preferred.

Mitigation Banking--Mitigation banking refers to the restoration,
creation, and/or enhancement of wetlands expressly for the purpose of
providing compensation in advance of or concurrent with proposed or
future wetiand impacts. It requires the interagency approval of a
mitigation banking instrument. As such, this section of the Regional
guidance does not apply to mitigation measures established by Congress
as part of the authorization for a federally constructed water
project.

Region 6 strongly encourages use of a team approach to planning banks,
establishing procedures for debiting and crediting, and monitoring
success. The ratios on the previous page also are applicable to
banking situations.

After an extensive effort, the interagency "Federal Guidance for the
Establishment, Use and Operation of Mitigation Banks™ was approved on
November 20, 1995. It should be used as & general guide for all
banking projects.

One aspect of the guidance that remains of concern to Region 6 is that
it allows advance credits to be withdrawn from a bank if certain
criteria are met. Such advance crediting may be necessary to enable
desirable banks to be established. However, it is recommended that
such actions be closely scrutinized, especially if creation is
involved. Generally, Region 6 prefers that all construction on the
barnk site be completed, the needed hydrology be established, and
habitat development at least begin to demonstrate success before any
credits are given.
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At a minimum, advance crediting should be commensurate with the level
of habitat development in the bank as determined by the Mitigation
Bank Review Team. For example, if the hydrology has been successtully
established. you may provide some percent of credit (e.g., 15 percent)
for that progress. Advance crediting also may be appropriate where
restoration will be used and past experience indicates a high
Tikelihood of success in that ecoregion and habitat type.

Most compensatory mitigation banks require replacement ratios between
1:1 and 2:1 (Environmental Law Institute 1994). According to the
Environmental Law Institute (1994), there are Tive reasons why
compensatory mitigation ratios are used:

1. To compare values of dissimilar wetlands.
2. To encourage restoration over enhancement or creation.

- 3. To compensate for the uncertainty that created or restored
wetiands will duplicate the functions of natural wetlands.

4. In case the fully functioning created or restored wetlands
will not function as well as the natural wetlands that are
impacted.

5. As an incentive to delay the use of mitigation bank credits
until full functional success has been attained at the bank
Site.

Mitigation banking can have some relevant advantages, particularly if
(2) benefits are provided up front and (b) larger. better funded, and
better managed wetland projects can be implemented. It is
particularly useful for Tinear projects (e.g., highways and
pipelines) that have many small Tills that are difficult to mitigate .
but which can be cumulatively significant biologically. Depending on
the terrain, it can be very difficult for such projects to avoid all
wetland impacts. Therefore, sound mitigation banking projects should
be encouraged, but they must be carefully planned and monitored.
Also, responsible owners must be in charge of such banks, and
necessary operating and maintenance funding must be legally ensured
(e.g., via performance bonds).
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Banks on public lands, other than National Wildlife Refuges, may be
appropriate for projects that impact public lands, that are
surrounded by pubtic lands, or that benefit the public (e.g.. highway
projects), or where it is demonstrated to be a significantly
ecologically preferable alternative. However, Region 6 will not
recommend, support, or approve development of mitigation banks on
National Wildlife Refuge System lands, including Waterfowl Production

Areas.

poticy.

This position is consistent with current draft national

There are several reasons-for this position, including the following:

1.

Those lands were set aside for wildlife conservation and
rehabilitation using public funds or revenues from Duck
Stamps or the Land and Water Conservation Fund. Except when
specifically authorized by Congress as mitigation for major
Federal water development projects, such lands were not set
aside for mitigation purposes.

National Wildlife Refuges may not allow any use that is not
compatible with the purposes for which they were
established. Thus, use of such public lands for banking
could represent a violation of the Service's Public Trust
responsibilities.

These lands are already protected and being managed for fish
and wildlife purposes. Use of such lands for mitigation in
effect subsidizes mitigation banking, which in turn lessens
the cost of mitigation to developers and may facilitate
additional habitat losses.

A potential conflict with the management objectives for the
refuge could arise because the Refuge Manager would have to
manage lands in a manner dictated in the banking instrument
or by the Mitigation Banking Review Team.

There may be legal problems related to unauthorized
augmentation of Federal budgets when private parties pay for
management projects on some types of public land estabiished
to provide wildlife habitat, such as NWR's and Waterfowl
Production Areas (Fish and Wildlife Service 1988).
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Mitigation on NWR lands may not replace the functions

that were impacted onsite, and the mitigation may be
out-of-basin. As a result, habitat on the refuge may
benefit from the mitigation bank, but habitat functions at
the project impact location may be Tost forever. Spatial
distribution of wetlands is important for several important
functions +including wildlife habitat, oepen space, and water
quality.

Use of public lands for mitigation banks may 1eaﬁ to
conflict of interest charges or the appearance that permits
are being “sold” (Fish and Wildlife Service 1988).

IT the bank sponsor files bankruptcy or'just walks away from
the mitigation bank, Refuges’ budget may have to try to pick
up the tab for completion of development and Tong-term
operation and maintenance costs. Such funds are already
inadequate to cover management needs.

The Service may accept lands, designated as mitigation banks or
mitigation projects, into the NWRS under the following conditions:

1.

The mitigation bank or project is compatible with the
authorized purpose and the comprehensive management plan(s)
of the Refuge and consistent with the mitigation banking
instrument;

The project sponsor fully funds the transfer, management,
and protection of the mitigation bank or project as outlined
in the Federal Guidance for the Establishment, Use. and
Operation of Mitigation Banks (Department of the Army et al.
1995); and

It a mitigation bank is being acquired, the bank must be an’
established, functioning wetland, and all success criteria
have been met in accordance with the approved mitigation
plan.

ATl mitigation banking credits should be withdrawn prior to
acquisition by the Service. However, if the Service elects to
acquire the lands or the responsibility for managing the lands before
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all credits are withdrawn, the project sponsor must remain
responsible for meeting the criteria in the mitigation banking
agreement..

Transfers of mitigation bank and mitigation project lands to the
Service must be approved in advance by the Ecological Services and
Refuges Programs in the Regional Office. Proposed transfers must
undergo the same planning and environmental compliance process as
lands purchased by the Service. For example, any proposed use of
refuge lands must first meet the compatibility rules established by
the NWRS and be compatible with the management objectives for the
applicable refuge. Furthermore, in order for the Service to accept
land as part of the NWRS, the Service must complete required public
involvement and NEPA processes; and the Regional Director must
certify compliance with various Taws and Executive Orders. They also
must meet the acquisition criteria in Appendix E.

Mitigation Funds--Mitigation funds or in-Tieu fee programs wherein
contributions from several mitigators are pooled to be used for one
large future mitigation project are not mitigation banking per se
but may in certain cases be an acceptable Torm of compensatory
mitigation. It +is mentioned as a type of mitigation to be considered
along with mitigation banking in the Corps' latest notice on
Nationwide Permits, published in the Federal Register on December 13,
1996 (Vol. 61, No. 241) (see page 65922). However, Region 6 States
have not had enough experience with this approach to give it much
support or guidance at this time. As the Service gains more
experience, the information will be shared with Region 6 field
gffices.

According to staff from Region 4 of the Service, establishment of a
fund may be effective in mitigating small wetland impacts for which
the Corps routinely does not require compensatory mitigation, or
where applicants are unlikely to develop adequate compensatory
mitigation projects on their own. This type of mitigation has
advantages similar to mitigation banks in that several mitigators can
combine efforts to create a more substantial and effective mitigation
project. However, there are inherent risks associated with its use.
For example, pooled contributions are often used for after-the-fact
mitigation.
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The agencies involved must be convinced, after considering the

risks involved, that the mitigation project will be completed 1in
accordance with a written proposal and in a timely manner. The
mitigation project must be identified and clearly defined. A habitat
assessment should be performed up front to determine mitigation
project benefits and the amount of contribution required from the
applicants/mitigators.

An account must be established to hold monetary contributions until
project implementation. The Fish and Wildlife Foundation has
provided that function for mitigation projects on National Wildlife
Refuges. Nonprofit organizations, such as the Nature Conservancy.
State agencies, and county governments, also may be capable of
providing that function.

Applicants must be willing to contribute money up front, so that the
project will begin as soon as sufficient startup funds are collected,
and mitigation near the area of impact is still preferred.

VI.  ACCEPTABILITY OF OQUT-OF-KIND/OUT-OF-BASIN COMPENSATION

The 1950 Army/EPA Mitigation MOA states that in-kind compensatory mitigation
is preferable to out-of-kind compensatory mitigation. This MOA also requires
the consideration of functions and values lost from the impacted area and
their replacement through compensatory mitigation. In-kind compensation is
defined in the “Mid-Atlantic Regional Guidelines on the Establishment and
Operation of Wetland Mitigation Banks,” dated November 1994, as the
replacement of a specific wetland type, based upon the Cowardin classification
system, with the same wetland type (Department of the Army 1996).

In-kind replacement refers to construction of a wetland that is
hydrologically, structurally, and functionally equivalent to the impacted
wetland (Eckles et al. 1994). The main goal of the replacement wetland is

to perform the values and functions of the impacted wetland, thereby achieving
a no-net-loss goal.

The Service promotes comparabie in-kind replacement of all important wetland
functions. taking into account temporal losses due to the time required for

the compensated wetlands to become fully functional. For example, Eckles

et al. (1994) agree that a long time is required to replace forested wetland
comunities. Shortly after the replacement wetland is constructed with the
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planned vegetation composition, it will probably not resemble the impacted
wettand in terms of age, community structure, vigor, and growth potential.
Therefore, Eckles et al. (1994) consider forested wetliand replacement to be
out-of-kind compensatory mitigation, at least in the short term, because there
are differences in wetland function and values between the constructed wetland
and the impacted wetland. Out-of-kind compensatory mitigation for forested
wetland impacts cannot be avoided, but it can eventually achieve in-kind
replacement with careful planming, construction in compliance with the plans
for the wetland, and long-term mariagement and monitoring (Eckles et al. 1994).

The construction of ponds, with or without palustrine emergent wetlands along
the fringe of the pond, is not in-kind compensatory wmitigation for impacts to
forested wetlands.

In-kind compensation is generally recommended because it promotes compensation
for all wetland functions impacted. However, where a particular wetland type

: be prevaleiit in an ecosystem, it may be ecologically preferable to

.pensate in habitat types or ecosystems that are more endangered or less
common. Also, when ‘in-kind habitat replacement is impracticable or
technically infeasible, out-of-kind compensatory mitigation can be used. For
example, out-of-kind mitigation may be acceptable if the mitigation site will
result in significantly higher habitat value than the wetland impact site, or
iT the mitigation site is of equal habitat value, yet is more important to the
overall ecosystem or priority species.

Normally, mitigation should take place in the same basin where the impacts
occur to help ensure mitigation of affected functions. However, out-of-basin
compensatory mitigation may be acceptable if it is beneficial to the impacted
species, supportable ecologically, and compatible with Service mitigation
objectives for the affected geographic areas.

VII. ACCEPTABILITY OF CONCURRENT COMPENSATORY MITIGATION ON PUBLIC LANDS
(National Wildlife Refuges, National Parks, Bureau of Land Management
Tands, Forest Service lands, lands surrounding Federal water projects,
State Wildlife Management Areas. etc.)

+National Park Service usually prohibits use of park Tands for mitigating
mmpacts occurring outside their boundaries. The NPS also may be reluctant to
create wetlands on their property to replace lost wetland values caused by
their own projects; their reasoning being that they are not supposed to
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convert habitat types. Thus, the only option remaining may be to search for
degraded wetlands on their lands to restore.

Theoretically, public agencies 1like the Bureay of Land Management and the
Forest Service should be actively managing important habitats Tike wetlands.
Therefore, wetland restoration and enhancement opportunities would be Timited.
However, that is often not the case because of limited resource management
budgets. Furthermore, the Service's Mitigation Policy encourages evaluating
possible opportunities on pubtic lands (e.g., fTencing of riparian areas).
Accordingly, FS and BLM lands should not be excluded from consideration. This
alternative can be especially useful at high elevations where mitigation
opportunities may be limited and in instances when the project is surrounded
by public lands for several miles. '

Based upon experience in Region 6, which has millions of ‘acres of public
lands, mitigating on public lands can have the following benefits: (a) It can
promote partnerships between the participating agencies: (b) Mitigation may be
more successful than on private land; and (c) Long-term maintenance and
management are more Vikely t6 cccur. Such benefits can be vaiuabie because
compliance reviews are rarely conducted on permitted projects. IT {nspections
are conducted, they usually focus on projects permitted within the past year.
The Corps and other regulatory agencies have Tittle or no funding or incentive
to evaluate older projecis and to seek corrective actions if the mitigation

site is not functioning as intended.

However, Region 6 does not recommend Tooking first to mitigate on public lands
if the impacts occur on private lands. The reason is the general preference
for in-Kind and onsite mitigation that was discussed previously in Section VI
of this document. Furthermore, Region 6 is concerned that public 1ands not
become repositories for mitigation projects, especially when those public
lands are a minor portion of the surrounding landscape.

Thus, before considering use of public lands to mitigate for concurrent .
impacts that have occurred elsewhere, each of the following criteria should be
fully evaluated:

A. First, proposed wetland mitigation on public 1and should be projected
to provide better habitat quality over the long rum than would be
provided by other alternatives.
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B. The mitigation must be consistent and compatible with approved
wildlife management objectives for the public land and be approved by
the local lands managers as well as their supervisors.

C.. If it is Tikely that the proposed habitat work would be implemented
using public funds in the foreseeable future, the mitigation funds
should be spent elsewhere to maximize overall habitat benefits and to
further contribute to the no-net-loss goal.

D. Mitigation in the form of Tand acquisition should result in
significant preservation value. The project proponent should be
responsibie for initial development, if needed. Furthermore, there
should be negotiations on establishing an interest bearing account
through the National Fish and Wildlife Foundation or an equivalent
mechanism to defray any anticipated extraordinary operation and
maintenance costs.

1

The mitigation should take place in the same ecosystem or watershed
where the impacts occurred, benefit the impacted species of concern,
and entail relatively small acreage unless acquisition is involved.

F. The project proponent and Service biologist should evaluate and
investigate opportunities to improve habitat values for Trust
Resources (e.g.., migratory birds and threatened and endangered
species). However, mitigation on Federal lands affecting threatened
and endangered species (positively or negatively) will require
consultation under section 7 of the Endangered Species Act.

G. Because the public’s land is being used for a mitigation site, the
project being mitigated should be government sponsored and benefit
the overall public (e.g., public transportation). Exceptions may be
considered if the net benefits for wildlife will be significant.

H. The project should be consistent with the Service's Mitigation
Policy, and it must meet the requirements of the Clean Water Act
Section 404(b)1) Guidelines and national policy on mitigation
sequencing.

The Service may allow NWRS Tands to be used as mitigation sites for
development activities that occur on an NWR. Under these circumstances,
mitigation activities should occur on the NWR being directly affected. Every
effort must be made to avoid and minimize the effects before compensatory
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mitigation is applied (Service's Mitigation Policy). Furthermore, mitigation
activities must be compatible with the authorized use of the Refuge. should
occur on Refuge lands under the terms of a Special Use Permit issued by the
Refuge Manager, and must be concurred in by the appropriate Ecological
Services Field Supervisor.

However, the Service normally opposes the use of NWRS lands for mitigating
impacts occurring off of those lands. The current draft national policy
states that compensatory mitigation for habitat losses that occur through the
Section 404/10 program will not be implemented on lands and waters within the
NWRS except under Timited and exceptional circumstances.

Therefore, in addition to meeting the above criteria for mitigating on public
lands, proposals for implementing concurrent compensatory mitigation on NWRS
tands shall meet the following criteria:

1. The Service does not oppose issuance of the permit for which
compensatory mitigation is required;

2. The proposed mitigation is compatible with the purposes for which the
Refuge was established and is consistent with an approved
Comprehensive Management Plan for the Refuge;

3. The mitigation would result in significantly increased resource
benefits when compared to other appropriate, offsite mitigation
options;

4, The mitigation agreement is written to ensure the Service is under no
obligation to provide compensatory mitigation on any NWRS Tands in
the future; and

5. The mitigation plan is approved first by applicable Refuge Manager
and the Ecological Services Field Supervisor, and then by the
Director.

In its comments on the draft national policy regarding mitigation on
NWRS Tands, Region 6 will request the requirement for the Director's
approval be deleted. We are hopeful our position will be adopted.
Regardless, when the national policy becomes final, the Regional
Office will inform users of this Regional policy about any amendments
necessary to ensure consistency with the national policy.
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VIII. ENDANGERED SPECIES ISSUES IN THE CONTEXT OF MITIGATION

To ensure that mitigation sites will not adversely affect Tisted or candidate
species and/or their critical habitat, the following must be considered:

A. Evaluate effects to threatened and endangered species when considering
compensatory mitigation proposals that result in habitat changes
(i.e., enhancement and creation of wetlands).

B. Address all indirect., secondary, and cumulative effects of mitigation
proposals; keeping in mind a goal of beneficial, insignificant,
discountable, or no adverse effects on protected species.

C. When species may be affected, coordinate closely with field office
endangered species biologists regarding potential impacts and
section 7 consultation responsibilities.

D. Look for opportunities to benefit candidate as well as Tisted species,
to help preclude the need for eventual Tisting or to speed recovery.

IX. IMPROVING CREATION AND RESTORATION SUCCESS

Kusler and Kentula (1990) summarize fTactors affecting the success of wetland
creation and restoration:

A. Restoration or creation of a wetland cannot completely duplicate a
natural wetland, but some wetland systems can be approximated.
Individual wetland functions can be restored or created.

B. Partial failures are common. Some of the reasons include:

1. tack of basic scientific knowledge.
2. lLack of expertise in design,

3. Lack of supervision during implementation.

4. Improper site conditions, such as water depth, hydroperiod,
substrate, nutrients, and grades.

5. Exotic species colonizing the site.
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6. Herbivory by geese, muskrats, and deer.
7. Destruction of vegetation or soil by catastrophic events.
8. Lack of adherence to project plans.

9. Failure to protect sites from human impacts such as sediments,
toxics, vehicles, and water pumping.

10. Failure to maintain planned wetland hydrology. ..

C. Success varies with wetland type and goals for wetland functions and
target species.

D. Not all wetland functions can be created or restored to the same
degree.

E. Short-term success may differ from long-term success because the
constructed or restored wetland may not continue to function over
time.

F. The ability to assess, recreate, and manipulate hydrology is important
for long-term success.

G. Successful creation or restoration of wetlands depends upon the
ability to manage. protect, and manipulate the projects and
surrounding land over long periods of time.

H. Careful supervision and project design by knowledgeable personnel is
necessary for successful wetland creation and restoration.

I. Site-specific analysis of factors is needed for improving the chances
of success for each wetland creation or restoration project. There is .
no “cook book® for creation or restoring wetlands.

Kusler and Kentula (1990) make several recommendations to improve the success
of wetland creation and restoration:

A. A wetland restoration and creation proposal must be reviewed with
great care because theré are many factors affecting the potential
success of the project.
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Multidisciplinary expertise and careful supervision are required for
project planning, implementation, and monitoring, with any necessary
corrective measures.

Well-defined, site-specific goals should be defined to determine
proposed wetland characteristics and functions.

Detailed plans of the project should be prepared in advance so that
they can be reviewed by the permitting agencies to evaluate the
site-specific goals and probability of success.

Assessment of the functions and values of the impacted wetland should
be done to help define the goals of the wetland creation or
restoration project and evaluate its success.

Wetland hydrology (e.g., water depths, hydroperiod, and nutrient
concentrations) must be carefully considered in the project design.

Created or restored wetlands should be designed to be se1f-susta1n1ng
Tor long-term existence.

The design of the wetland should be considered in relation to other
wetlands and communities in the watershed.

Buffers, barriers., and other mechanisms should be considered to
protect the project site.

Wetland restoration should be preferred to creation because
restoration has a greater chance of success.

Monitoring and corrective measures, which are usually required for
success, should be incorporated into the project.

Long-term management may be required to ensure continuous functioning
of the project.

Compensation ratios greater than 1:1 should be used to account for the
risks and uncertainties inherent in wetland creation and restoration.
Standards for corrective measures also should be incorporated in the
project plans and designs.
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X. STANDARD PERMIT REQUIREMENTS REGARDING COMPENSATORY MITIGATION

A. Success Criteria and Monitoring Requirements--Field offices should
encourage Corps Districts to develop standard monitoring requirements
and success criteria, when applicable. For example, a permit
condition could include the standard that an 80 percent revegetation
success rate of target species at target size (e.g., specified dbh)
will be achieved by the end of the second growing season.
Furthermore, it could require provision of photographic documentation
after planting at 3- and 5-year intervals. Some field ofifices and
Corps Districts have already developed standard guidelines for
mitigation projects which can be used as examples (see San Francisco
District’s Guidelines in Appendix F).

B. Performance Bonds--Performance bonding is typically used in mitigation
banking to ensure project success. However, performance bonds also
can be used to help ensure implementation of an individual mitigation
project in those situations where factors such as the following are
involived: (a) the need for expeditious permit issuance, (b) large
projects, (¢} very complex witigation, or (d) a developer with
uncertain fiscal capability. Some Service offices (e.g.. Boqueran,
Puerto Rico, and Vero Beach, Florida, Field Offices) have successtully
used performance bonds to ensure compliance with individual mitigation
project implementation, and they can be contacted for suggestions.
Because bonding companies are not obligated to fulfiil mitigative
requirements in foreclosure situations, it is preferable to have the
bond held by the regulatory agency or some other State or Federal
agency.

XI. MITIGATION FOLLOWUP

Followup evaluation of permitted compensatory mitigation is strongly
recommended in order to improve the effectiveness of Service recommendations.
It also will be an inducement for developers to meet their requirements and
will provide useful information for enforcement efforts. The Service's
Sacramento, California, Field Office has developed standard followup
procedures that can be used as an example (see Appendix G). The following
guidance can be used to assist in followup evaluations:
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A. Randomly select previously permitted sites to review, and schedule
time at the beginning of the fiscal year to ensure these inspections
will be compieted. During the year, also select ongoing, potentially
problematic permit and project actions that should be monitored. Time
intervals for monitoring are at the staff biologist’s or field
supervisor's discretion.

B. The results of followup and monitoring can be used to improve
mitigation success and recommendations made by the Service.
Therefore, you may wish to-focus on important projects, complex
mitigation, certain contractors, and where experimental techniques
and construction designs will be employed, especially for creation
and enhancement. Report the results to the Corps and EPA for
followup actions or remedial measures as needed. , The Corps is
supposed to take action iT a permittee is not in compliance with
mitigation requirements of the section 404 permit, in accordance
with 33 CFR 326.

C. When available, use Corps data bases (e.g., RAMS and LANS Systems) to
help track issued permits and to identify the type and timing of
mitigation required in the permit conditions.

D. When possible, conduct followup and monitoring studies with
interagency teams. Such an approach likely will result in more
successful identification of problems and initiation of corrective
actions. Independent review by the Service may be perceived as fault
finding exercises that just result in finger pointing. Furthermore,
the Corps may assert that, despite the intentions of 33 CFR 326.
compliance and enforcement on their part are discretionary.

XII. CONCLUSION

Although the above guidance sets some parameters on the do’s and don'ts of .
compensatory mitigation in order to obtain Region-wide consistency, it is not
intended to constrain or stifie your creativity in developing new techniques
-~d approaches for compensatory mitigation. Be imaginative, for “a mind once

‘etched by a new idea, never regains it's original dimensions."” Please
share all new approaches and insights with the Regional Office and other
Ecological Services offices so that this guidance document can evolve with
your successes.
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