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August 11, 2006

Michelle Morgan, Chief

Branch of Recovery and Delisting
Endangered Species Program
U.S. Fish & Wildlife Service
4401 Fairfax Drive N, Suite 420
Artlington, VA 22203

Attn: RIN 1018-AF21

Subject: Raptor Research Foundation Comments on Bald Eagle Delisting Documents
Dear Ms. Morgan:

This letter is the Raptor Research Foundation's (RRF) response to U.S. Fish & Wildlife
Service's (USFWS) April 13, 2006 request for "... unpaid peer review from the RRF
regarding the Service's reopening of the public comment period for the proposed delisting
of the Bald Eagle, as published in the Federal Register on February 16, 2006 (71 FR
8238)." RRF is a non-profit organization comprised of approximately 900 members who
are predominantly scientists who study and help manage birds of prey and their habitats.
RRF was founded in 1966 and has published the scientific journal, The Journal of Raptor
Research since that time, as well as numerous technical reports and proceedings of
symposia held as part of its annual conferences. RRF's purpose is to stimulate the
dissemination of information concerning raptorial birds among interested persons
worldwide and to promote a better public understanding and appreciation of the value of
birds of prey. USFWS's proposal to delist the Bald Eagle is of great interest to RRF's
members. We are pleased to provide the following comments to assist USFWS in its
decision making.

RRF's comments on the delisting documents are based upon an evaluation carried out by
an expert panel of 7 scientists (all RRF members) who have extensive research and
management experience with Bald Eagles. Panel members were: Robert Anthony (U.S.
Geological Survey [USGS], Oregon Cooperative Fish and Wildlife Research Unit),
James Bednarz (Arkansas State University), James Fraser (Virginia Polytechnic Institute
& State University), Peter Nye (New York State Department of Environmental
Conservation), Steven Sheffield (Bowie State University), Karen Steenhof (USGS, Snake
River Field Station), and Brian Walton (Santa Cruz Predatory Bird Research Group).



The panel prepared draft comments and forwarded them to the RRF President, who
edited the draft comments and submitted them to RRF's Directors for approval. These
comments represent RRF's views as an organization, and do not necessarily represent the
personal views of the panelists, the President, or the Directors.

Over the last three decades, Bald Eagle populations have made a remarkable recovery in
the lower 48 states; the number of breeding pairs has increased dramatically, and the
geographic distribution of these breeding pairs has expanded. Population increases have
resulted from a combination of factors, most importantly the 1972 ban on use of DDT
and protection of eagles and their habitat under the Endangered Species Act (ESA). The
ESA has afforded protection to important Bald Eagle habitat on both public and private
lands. This protection has allowed eagles to repopulate historical and previously
unoccupied areas. In considering whether to delist eagles, it is important to consider how
these habitats might change without ESA protection and whether they will continue to be
suitable to support existing populations of nesting and wintering eagles.

In this letter, we outline our concerns that: ) habitat protection measures outlined in the
delisting proposal are not adequate to support current Bald Eagle populations following
delisting, 2) the Southwest population appears to be less viable than populations in other
parts of the country and may not warrant delisting at this time, and 3) a comprehensive,
scientifically based monitoring plan will be essential to monitor changes in populations,
habitats, and contaminants to ensure that populations do not decline following delisting.
It is crucial that an acceptable post-delisting monitoring plan is in place when delisting
occurs.

Many of the important habitats now used by Bald Eagles are sought for human
development and other consumptive uses. For example, pressures to harvest coniferous
trees around nest sites and in communal roosts in the western United States, particularly
on private lands, are increasing. Housing developments on privately owned shoreline
habitat along Chesapeake Bay are likely to increase (Fraser et al. 1996), and water
developments in the Southwest threaten the foraging habitat of nesting eagles in Arizona.
Although the Bald and Golden Eagle Protection Act (BGEPA) and the Migratory Bird
Treaty Act (MBTA) provide protection to birds, their nests, and eggs, they offer no
protection to habitat. We predict that, without mandatory habitat protection measures,
removing the Bald Eagle from protection under the ESA will result in a loss of habitat in
these and other areas. Depending on how extensive these losses are, Bald Eagle
populations could decrease soon after delisting.

Guidelines

We commend USFWS for its efforts to provide management guidelines for Bald Eagles
following delising. We recognize that it is not easy to encompass every possible activity
or set of circumstances or to predict how Bald Eagles might respond to human activity,
but these guidelines are a good attempt at doing so. These management guidelines will
give the general public and agencies some very useful information about managing
populations and habitat for the species after delisting. Unfortunately, these guidelines are



merely recommendations that are not enforceable. This leaves much doubt concerning
the extent to which these guidelines actually will be followed. In addition, they could be
expanded (see below).

The management guidelines suggest that state laws may be more restrictive than the
federal management guidelines; however, few states have laws that specifically protect
Bald Eagles. Once eagles are federally delisted, many states may remove eagles from
protection under their endangered/threatened species statutes. For example, the Oregon
Board of Forestry, comprised of industry representatives and private landowners,
oversees habitat guidelines for listed species in Oregon. The Oregon Department of
Forestry has informed us that the Board will likely re-evaluate its habitat guidelines for
Bald Eagle nesting habitat and may weaken those guidelines once the species is delisted.
Further, federal agencies have no specific mandates to protect habitat for delisted species.
The commercial value of trees in nesting areas and communal roosts on private and
federal lands in the coniferous tree zones of the western United States is so high that there
will no doubt be efforts to harvest these trees after delisting.

We recognize that USFWS has attempted to improve the definition of "disturb" and
thereby broaden the "take" definition in the BGEPA, but this new definition falls short of
the type of protection that most biologists consider necessary. While, the BGEPA and
MBTA protect this species from direct harm or take; neither addresses habitat loss.
Further, the proposed definition requires proof of outcomes as severe as "causing injury,
death, or nest abandonment," which will be extremely difficult to document. There
would almost always be a substantial measure of uncertainty about whether or not injury,
death, or nest abandonment was the result of a disturbance or some other factor. We
suggest that the proposed definition of the term "disturb" as used in the BGEPA be
amended to end at "... that interferes with or interrupts normal breeding, feeding, or
sheltering habits." and that the phrase "causing injury, death, or nest abandonment" be
dropped. Even with this change, however, this new proposed definition of "disturb" will
not protect Bald Eagle nesting, wintering, and foraging habitat following delisting. We
recommend that the definition include a measure of habitat protection, so that nesting and
wintering habitat will be secure after delisting,

We have the following specific comments on the guidelines:

1) The Management Guidelines indicate that alternate nest trees do not warrant protection
after they have not been used for 5 years. In fact, nest trees and breeding territories have
been reoccupied by Bald Eagles after being unoccupied for over 10 years and even as
long as 45 years in New Hampshire (P. Nye, pers. comm.). We recommend that this 5-
year window of non-use be increased to at least 10 years to protect nesting habitat.
Similarly, we question the guidelines to remove protection for nest trees from which
nests have blown out after 3 years. We are aware of nest trees being used for nesting
many years after nests have blown out. This window on non-use should be increased to
at least 10 years as well.

2) The recommendation to "avoid clear-cutting within 330 feet of the nest at any time"






