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17.62 Permits for scientific purposes or for
the enhancement of propagation or sur-
vival.

17.63 Economic hardship permits.

Subpart G—Threatened Plants

17.71 Prohibitions.
17.72 Permits—general.
17.73—17.78 [Reserved]

Subpart H—Experimental Populations

17.80 Definitions.
17.81 Listing.
17.82 Prohibitions.
17.83 Interagency cooperation.
17.84 Special rules—vertebrates.
17.85 Special rules—invertebrates. [Re-

served]
17.86 Special rules—plants. [Reserved]

Subpart I—Interagency Cooperation

17.94 Critical habitats.
17.95 Critical habitat—fish and wildlife.
17.96 Critical habitat—plants.

Subpart J—Manatee Protection Areas

17.100 Purpose.
17.101 Scope.
17.102 Definitions.
17.103 Establishment of protection areas.
17.104 Prohibitions.
17.105 Permits and exceptions.
17.106 Emergency establishment of protec-

tion areas.
17.107 Facilitating enforcement.
17.108 List of designated manatee protec-

tion areas.

AUTHORITY: 16 U.S.C. 1361–1407; 16 U.S.C.
1531–1544; 16 U.S.C. 4201–4245; Pub. L. 99–625,
100 Stat. 3500; unless otherwise noted.

SOURCE: 40 FR 44415, Sept. 26, 1975, unless
otherwise noted.

Subpart A—Introduction and
General Provisions

§ 17.1 Purpose of regulations.
(a) The regulations in this part im-

plement the Endangered Species Act of
1973, 87 Stat. 884, 16 U.S.C. 1531–1543, ex-
cept for those provisions in the Act
concerning the Convention on Inter-
national Trade in Endangered Species
of Wild Fauna and Flora, for which reg-
ulations are provided in part 23 of this
subchapter.

(b) The regulations identify those
species of wildlife and plants deter-
mined by the Director to be endangered
or threatened with extinction under

section 4(a) of the Act and also carry
over the species and subspecies of wild-
life designated as endangered under the
Endangered Species Conservation Act
of 1969 (83 Stat. 275, 16 U.S.C. 668cc–1 to
6) which are deemed endangered species
under section 4(c)(3) of the Act.

[40 FR 44415, Sept. 26, 1975, as amended at 42
FR 10465, Feb. 22, 1977]

§ 17.2 Scope of regulations.

(a) The regulations of this part apply
only to endangered and threatened
wildlife and plants.

(b) By agreement between the Serv-
ice and the National Marine Fisheries
Service, the jurisdiction of the Depart-
ment of Commerce has been specifi-
cally defined to include certain species,
while jurisdiction is shared in regard to
certain other species. Such species are
footnoted in subpart B of this part, and
reference is given to special rules of
the National Marine Fisheries Service
for those species.

(c) The provisions in this part are in
addition to, and are not in lieu of,
other regulations of this subchapter B
which may require a permit or pre-
scribe additional restrictions or condi-
tions for the importation, exportation,
and interstate transportation of wild-
life.

(d) The examples used in this part are
provided solely for the convenience of
the public, and to explain the intent
and meaning of the regulation to which
they refer. They have no legal signifi-
cance.

(e) Certain of the wildlife and plants
listed in §§ 17.11 and 17.12 as endangered
or threatened are included in Appendix
I, II or III to the Convention on Inter-
national Trade in Endangered Species
of Wild Fauna and Flora. The importa-
tion, exportation and reexportation of
such species are subject to additional
regulations provided in part 23 of this
subchapter.

[40 FR 44415, Sept. 26, 1975, as amended at 42
FR 10465, Feb. 22, 1977]

§ 17.3 Definitions.

In addition to the definitions con-
tained in part 10 of this subchapter,
and unless the context otherwise re-
quires, in this part 17:
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Act means the Endangered Species
Act of 1973 (16 U.S.C. 1531–1543; 87 Stat.
884);

Adequately covered means, with re-
spect to species listed pursuant to sec-
tion 4 of the ESA, that a proposed con-
servation plan has satisfied the permit
issuance criteria under section
10(a)(2)(B) of the ESA for the species
covered by the plan, and, with respect
to unlisted species, that a proposed
conservation plan has satisfied the per-
mit issuance criteria under section
10(a)(2)(B) of the ESA that would other-
wise apply if the unlisted species cov-
ered by the plan were actually listed.
For the Services to cover a species
under a conservation plan, it must be
listed on the section 10(a)(1)(B) permit.

Alaskan Native means a person de-
fined in the Alaska Native Claims Set-
tlement Act (43 U.S.C. 1603(b) (85 Stat.
588)) as a citizen of the United States
who is of one-fourth degree or more
Alaska Indian (including Tsimshian In-
dians enrolled or not enrolled in the
Metlaktla Indian Community), Es-
kimo, or Aleut blood, or combination
thereof. The term includes any Native,
as so defined, either or both of whose
adoptive parents are not Natives. It
also includes, in the absence of proof of
a minimum blood quantum, any citizen
of the United States who is regarded as
an Alaska Native by the Native village
or town of which he claims to be a
member and whose father or mother is
(or, if deceased, was) regarded as Na-
tive by any Native village or Native
town. Any citizen enrolled by the Sec-
retary pursuant to section 5 of the
Alaska Native Claims Settlement Act
shall be conclusively presumed to be an
Alaskan Native for purposes of this
part;

Authentic native articles of handicrafts
and clothing means items made by an
Indian, Aleut, or Eskimo which (a)
were commonly produced on or before
December 28, 1973, and (b) are composed
wholly or in some significant respect of
natural materials, and (c) are signifi-
cantly altered from their natural form
and which are produced, decorated, or
fashioned in the exercise of traditional
native handicrafts without the use of
pantographs, multiple carvers, or simi-
lar mass copying devices. Improved
methods of production utilizing mod-

ern implements such as sewing ma-
chines or modern techniques at a tan-
nery registered pursuant to § 18.23(c) of
this subchapter (in the case of marine
mammals) may be used so long as no
large scale mass production industry
results. Traditional native handicrafts
include, but are not limited to, weav-
ing, carving, stitching, sewing, lacing,
beading, drawing, and painting. The
formation of traditional native groups
such as cooperatives, is permitted so
long as no large scale mass production
results;

Bred in captivity or captive-bred refers
to wildlife, including eggs, born or oth-
erwise produced in captivity from par-
ents that mated or otherwise trans-
ferred gametes in captivity, if repro-
duction is sexual, or from parents that
were in captivity when development of
the progeny began, if development is
asexual.

Captivity means that living wildlife is
held in a controlled environment that
is intensively manipulated by man for
the purpose of producing wildlife of the
selected species, and that has bound-
aries designed to prevent animal, eggs
or gametes of the selected species from
entering or leaving the controlled envi-
ronment. General characteristics of
captivity may include but are not lim-
ited to artificial housing, waste re-
moval, health care, protection from
predators, and artificially supplied
food.

Changed circumstances means changes
in circumstances affecting a species or
geographic area covered by a conserva-
tion plan that can reasonably be an-
ticipated by plan developers and the
Service and that can be planned for
(e.g., the listing of new species, or a fire
or other natural catastrophic event in
areas prone to such events).

Conservation plan means the plan re-
quired by section 10(a)(2)(A) of the ESA
that an applicant must submit when
applying for an incidental take permit.
Conservation plans also are known as
‘‘habitat conservation plans’’ or
‘‘HCPs.’’

Conserved habitat areas means areas
explicitly designated for habitat res-
toration, acquisition, protection, or
other conservation purposes under a
conservation plan.
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Convention means the Convention on
International Trade in Endangered
Species of Wild Fauna and Flora, TIAS
8249.

Enhance the propagation or survival,
when used in reference to wildlife in
captivity, includes but is not limited to
the following activities when it can be
shown that such activities would not
be detrimental to the survival of wild
or captive populations of the affected
species:

(a) Provision of health care, manage-
ment of populations by culling, contra-
ception, euthanasia, grouping or han-
dling of wildlife to control survivorship
and reproduction, and similar normal
practices of animal husbandry needed
to maintain captive populations that
are self-sustaining and that possess as
much genetic vitality as possible;

(b) Accumulation and holding of liv-
ing wildlife that is not immediately
needed or suitable for propagative or
scientific purposes, and the transfer of
such wildlife between persons in order
to relieve crowding or other problems
hindering the propagation or survival
of the captive population at the loca-
tion from which the wildlife would be
removed; and

(c) Exhibition of living wildlife in a
manner designed to educate the public
about the ecological role and conserva-
tion needs of the affected species.

Endangered means a species of wild-
life listed in § 17.11 or a species of plant
listed in § 17.12 and designated as en-
dangered.

Harass in the definition of ‘‘take’’ in
the Act means an intentional or neg-
ligent act or omission which creates
the likelihood of injury to wildlife by
annoying it to such an extent as to sig-
nificantly disrupt normal behavioral
patterns which include, but are not
limited to, breeding, feeding, or shel-
tering. This definition, when applied to
captive wildlife, does not include gen-
erally accepted:

(1) Animal husbandry practices that
meet or exceed the minimum standards
for facilities and care under the Animal
Welfare Act,

(2) Breeding procedures, or
(3) Provisions of veterinary care for

confining, tranquilizing, or anesthetiz-
ing, when such practices, procedures,

or provisions are not likely to to result
in injury to the wildlife.

Harm in the definition of ‘‘take’’ in
the Act means an act which actually
kills or injures wildlife. Such act may
include significant habitat modifica-
tion or degradation where it actually
kills or injures wildlife by significantly
impairing essential behavioral pat-
terns, including breeding, feeding or
sheltering.

Incidental taking means any taking
otherwise prohibited, if such taking is
incidental to, and not the purpose of,
the carrying out of an otherwise lawful
activity.

Industry or trade in the definition of
‘‘commercial activity’’ in the Act
means the actual or intended transfer
of wildlife or plants from one person to
another person in the pursuit of gain or
profit;

Native village or town means any com-
munity, association, tribe, clan or
group;

Operating conservation program means
those conservation management activi-
ties which are expressly agreed upon
and described in a conservation plan or
its Implementing Agreement, if any,
and which are to be undertaken for the
affected species when implementing an
approved conservation plan, including
measures to respond to changed cir-
cumstances.

Population means a group of fish or
wildlife in the same taxon below the
subspecific level, in common spatial ar-
rangement that interbreed when ma-
ture;

Properly implemented conservation plan
means any conservation plan, Imple-
menting Agreement and permit whose
commitments and provisions have been
or are being fully implemented by the
permittee.

Specimen means any animal or plant,
or any part, product, egg, seed or root
of any animal or plant;

Subsistence means the use of endan-
gered or threatened wildlife for food,
clothing, shelter, heating, transpor-
tation and other uses necessary to
maintain the life of the taker of the
wildlife, or those who depend upon the
taker to provide them with such sub-
sistence, and includes selling any edi-
ble portions of such wildlife in native
villages and towns in Alaska for native
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consumption within native villages and
towns;

Threatened means a species of wildlife
listed in § 17.11 or plant listed in § 17.12
and designated as threatened.

Unforeseen circumstances means
changes in circumstances affecting a
species or geographic area covered by a
conservation plan that could not rea-
sonably have been anticipated by plan
developers and the Service at the time
of the conservation plan’s negotiation
and development, and that result in a
substantial and adverse change in the
status of the covered species.

Wasteful manner means any taking or
method of taking which is likely to re-
sult in the killing or injury of endan-
gered or threatened wildlife beyond
those needed for subsistence purposes,
or which results in the waste of a sub-
stantial portion of the wildlife, and in-
cludes without limitation the employ-
ment of a method of taking which is
not likely to assure the capture or kill-
ing of the wildlife, or which is not im-
mediately followed by a reasonable ef-
fort to retrieve the wildlife.

[40 FR 44415, Sept. 26, 1975, as amended at 42
FR 28056, June 1, 1977; 44 FR 54006, Sept. 17,
1979; 46 FR 54750, Nov. 4, 1981; 47 FR 31387,
July 20, 1982; 50 FR 39687, Sept. 30, 1985; 63 FR
8870, Feb. 23, 1998; 63 FR 48639, Sept. 11, 1998]

EFFECTIVE DATE NOTE: At 63 FR 48639,
Sept. 11, 1998, § 17.3 was amended by revising
the definition of ‘‘Harass’’, effective Oct. 13,
1998. For the convenience of the user, the su-
perseded text is set forth as follows:

§ 17.3 Definitions.

* * * * *

Harass in the definition of ‘‘take’’ in the
Act means an intentional or negligent act or
omission which creates the likelihood of in-
jury to wildlife by annoying it to such an ex-
tent as to significantly disrupt normal be-
havioral patterns which include, but are not
limited to, breeding, feeding or sheltering.

* * * * *

§ 17.4 Pre-Act wildlife.
(a) The prohibitions defined in sub-

parts C and D of this part 17 shall not
apply to any activity involving endan-
gered or threatened wildlife which was
held in captivity or in a controlled en-
vironment on December 28, 1973: Pro-
vided,

(1) That the purposes of such holding
were not contrary to the purposes of
the Act; and

(2) That the wildlife was not held in
the course of a commercial activity.

Example 1. On January 25, 1974, a tourist
buys a stuffed hawksbill turtle (an endan-
gered species listed since June, 1970), in a
foreign country. On December 28, 1973, the
stuffed turtle had been on display for sale.
The tourist imports the stuffed turtle into
the United States on January 26, 1974. This is
a violation of the Act since the stuffed turtle
was held for commercial purposes on Decem-
ber 28, 1973.

Example 2. On December 27, 1973 (or ear-
lier), a tourist buys a leopard skin coat (the
leopard has been listed as endangered since
March 1972) for his wife in a foreign country.
On January 5, he imports it into the United
States. He has not committed a violation
since on December 28, 1973, he was the owner
of the coat, for personal purposes, and the
chain of commerce had ended with the sale
on the 27th. Even if he did not finish paying
for the coat for another year, as long as he
had possession of it, and he was not going to
resell it, but was using it for personal pur-
poses, the Act does not apply to that coat.

Example 3. On or before December 28, 1973,
a hunter kills a leopard legally in Africa. He
has the leopard mounted and imports it into
the United States in March 1974. The impor-
tation is not subject to the Act. The hunter
has not engaged in a commercial activity,
even though he bought the services of a
guide, outfitters, and a taxidermist to help
him take, preserve, and import the leopard.
This applies even if the trophy was in the
possession of the taxidermist on December
28, 1973.

Example 4. On January 15, 1974, a hunter
kills a leopard legally in Africa. He has the
leopard mounted and imports it into the
United States in June 1974. This importation
is a violation of the Act since the leopard
was not in captivity or a controlled environ-
ment on December 28, 1973.

(b) Service officers or Customs offi-
cers may refuse to clear endangered or
threatened wildlife for importation
into or exportation from the United
States, pursuant to § 14.53 of this sub-
chapter, until the importer or exporter
can demonstrate that the exemption
referred to in this section applies. Ex-
empt status may be established by any
sufficient evidence, including an affida-
vit containing the following:

(1) The affiant’s name and address;
(2) Identification of the affiant;
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(3) Identification of the endangered
or threatened wildlife which is the sub-
ject of the affidavit;

(4) A statement by the affiant that to
the best of his knowledge and belief,
the endangered or threatened wildlife
which is the subject of the affidavit
was in captivity or in a controlled en-
vironment on December 28, 1973, and
was not being held for purposes con-
trary to the Act or in the course of a
commercial activity;

(5) A statement by the affiant in the
following language:

The foregoing is principally based on the
attached exhibits which, to the best of my
knowledge and belief, are complete, true and
correct. I understand that this affidavit is
being submitted for the purpose of inducing
the Federal Government to recognize an ex-
empt status regarding (insert description of
wildlife), under the Endangered Species Act
of 1973 (16 U.S.C. 1531–1543), and regulations
promulgated thereunder, and that any false
statements may subject me to the criminal
penalties of 18 U.S.C. 1001.

(6) As an attachment, records or
other available evidence to show:

(i) That the wildlife in question was
being held in captivity or in a con-
trolled environment on December 28,
1973;

(ii) The purpose for which the wild-
life was being held; and

(iii) The nature of such holding (to
establish that no commercial activity
was involved).

(c) This section applies only to wild-
life born on or prior to December 28,
1973. It does not apply to the progeny of
any such wildlife born after December
28, 1973.

§ 17.5 Alaska natives.
(a) The provisions of subpart C of this

part relating to the importation or the
taking of endangered wildlife, and any
provision of subpart D of this part re-
lating to the importation or the taking
of threatened wildlife, shall not apply
to:

(1) Any Indian, Aleut, or Eskimo who
is an Alaskan native and who resides in
Alaska; or

(2) Any non-native permanent resi-
dent of an Alaskan native village who
is primarily dependent upon the taking
of wildlife for consumption or for the
creation and sale of authentic native
articles of handicrafts and clothing:

If the taking is primarily for subsist-
ence purposes, and is not accomplished
in a wasteful manner.

(b) Edible portions of endangered or
threatened wildlife taken or imported
pursuant to paragraph (a) of this sec-
tion may be sold in native villages or
towns in Alaska for native consump-
tion within native villages and towns
in Alaska.

(c) Non-edible by-products of endan-
gered or threatened wildlife taken or
imported pursuant to paragraph (a) of
this section may be sold in interstate
commerce when made into authentic
native articles of handicrafts and
clothing.

§ 17.6 State cooperative agreements.
[Reserved]

§ 17.7 Raptor exemption.
(a) The prohibitions found in §§ 17.21

and 17.31 do not apply to any raptor [a
live migratory bird of the Order
Falconiformes or the Order Strigiformes,
other than a bald eagle (Haliaeetus
leucocephalus) or a golden eagle (Aquila
chrysaetos)] legally held in captivity or
in a controlled environment on Novem-
ber 10, 1978, or to any of its progeny,
which is:

(1) Possessed and banded in compli-
ance with the terms of a valid permit
issued under part 21 of this chapter;
and

(2) Identified in the earliest applica-
ble annual report required to be filed
by a permittee under part 21 of this
chapter as in a permittee’s possession
on November 10, 1978, or as the progeny
of such a raptor.

(b) This section does not apply to any
raptor intentionally returned to the
wild.

[48 FR 31607, July 8, 1983]

§ 17.8 Permit applications and infor-
mation collection requirements.

(a) Address permit applications for
activities affecting species listed under
the Endangered Species Act, as amend-
ed, as follows:

(1) Address activities affecting en-
dangered and threatened species that
are native to the United States to the
Regional Director for the Region in
which the activity is to take place.
You can find addresses for the Regional
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50 CFR Ch. I (10–1–98 Edition)§ 17.12
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U.S. Fish and Wildlife Serv., Interior § 17.12
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512—58 FR 41391; August 3, 1993.
515—58 FR 49879; September 23, 1993.
519—58 FR 52030; October 6 1993.
521—58 FR 53807; October 10/18/93.
523—58 FR 62050; November 24, 1993.
524—58 FR 68480; December 27, 1993
528—59 FR 5510; February 4 1994.
529—59 FR 8141; February 18 1994.
530—59 FR 9327; February 25, 1994.
531—59 FR 10324; March 2, 1994.
532—59 FR 10324; March 4, 1994.
535—59 FR 13840; March 23, 1994.
536—59 FR 14493; March 28, 1994.
537—59 FR 15345; April 1, 1994.
541—59 FR 32937; June 27, 1994.
542—59 FR 35864; July 14, 1994.
544—59 FR 42176; August 17, 1994.
547—59 FR 43652; August 24, 1994.
548—59 FR 43652; August 24, 1994.
551—59 FR 46718; September 9, 1994.
553—59 FR 49031; September 26, 1994.
555—59 FR 49863; September 30, 1994.
556—59 FR 50857; October 6, 1994.
558—59 FR 56333; November 10, 1994.
559—59 FR 56350; November 10, 1994.
560—59 FR 59177; November 16, 1994.
564—59 FR 60568; November 25, 1994.
565—59 FR 62352; December 5, 1994.
567—59 FR 64623; December 15, 1994.
570—60 FR 61; January 3, 1995.
572—60 FR 3562; January 18, 1995.
575—60 FR 6684; February 3, 1995.
578—60 FR 12846; March 7, 1995.
581—60 FR 10697; March 15, 1996.
584—61 FR 31058; June 19, 1996.
586—61 FR 41023; August 7, 1996.
587—61 FR 43184; August 21, 1996.
589—61 FR 52384; October 7, 1996.
590—61 FR 53088; October 10, 1996.
591—61 FR 53107; October 10, 1996.
592—61 FR 53123; October 10, 1996.
593—61 FR 53130; October 10, 1996.
594—61 FR 53137; October 10, 1996.
595—61 FR 53152; October 10, 1996.
596—61 FR 54358; October 18, 1996.
599—61 FR 67497; December 23, 1996.
600—62 FR 689; January 6, 1997.
601—62 FR 1647; January 10, 1997.
603—62 FR 1694; January 10, 1997.
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606—62 FR 4182; January 29, 1997.
609—62 FR 5551; February 6, 1997.
611—62 FR 14351; March 26, 1997.
613—62 FR 27978; May 22, 1997.
615—62 FR 31748; June 11, 1997.
619—62 FR 33037; June 18, 1997.
620—62 FR 33373; June 19, 1997.
623—62 FR 40973; July 31, 1997.
624—62 FR 42702; August 8, 1997.
625—62 FR 54807; October 22, 1997.
627—62 FR 61925; November 20, 1997.
635—63 FR 19849; April 22, 1998.
640—63 FR 43115; August 12, 1998.
641—63 FR 44594; August 20, 1998.
643—63 FR 49034; September 14, 1998.
644—63 FR 49021; September 14, 1998.

EDITORIAL NOTE 1: For FEDERAL REGISTER
citations affecting the table in § 17.12(h), see
the listing above.

EDITORIAL NOTE 2: For FEDERAL REGISTER
citations affecting § 17.12, see the List of CFR
Sections Affected in the Finding Aids sec-
tion of this volume.

Subpart C—Endangered Wildlife
§ 17.21 Prohibitions.

(a) Except as provided in subpart A of
this part, or under permits issued pur-
suant to § 17.22 or § 17.23, it is unlawful
for any person subject to the jurisdic-
tion of the United States to commit, to
attempt to commit, to solicit another
to commit or to cause to be commit-
ted, any of the acts described in para-
graphs (b) through (f) of this section in
regard to any endangered wildlife.

(b) Import or export. It is unlawful to
import or to export any endangered
wildlife. Any shipment in transit
through the United States is an impor-
tation and an exportation, whether or
not it has entered the country for cus-
toms purposes.

(c) Take. (1) It is unlawful to take en-
dangered wildlife within the United
States, within the territorial sea of the
United States, or upon the high seas.
The high seas shall be all waters sea-
ward of the territorial sea of the
United States, except waters officially
recognized by the United States as the
territorial sea of another country,
under international law.

(2) Notwithstanding paragraph (c)(1)
of this section, any person may take

endangered wildlife in defense of his
own life or the lives of others.

(3) Notwithstanding paragraph (c)(1)
of this section, any employee or agent
of the Service, any other Federal land
management agency, the National Ma-
rine Fisheries Service, or a State con-
servation agency, who is designated by
his agency for such purposes, may,
when acting in the course of his official
duties, take endangered wildlife with-
out a permit if such action is necessary
to:

(i) Aid a sick, injured or orphaned
specimen; or

(ii) Dispose of a dead specimen; or
(iii) Salvage a dead specimen which

may be useful for scientific study; or
(iv) Remove specimens which con-

stitute a demonstrable but nonimme-
diate threat to human safety, provided
that the taking is done in a humane
manner; the taking may involve kill-
ing or injuring only if it has not been
reasonably possible to eliminate such
threat by live-capturing and releasing
the specimen unharmed, in a remote
area.

(4) Any taking pursuant to para-
graphs (c) (2) and (3) of this section
must be reported in writing to the U.S.
Fish and Wildlife Service, Division of
Law Enforcement, P.O. Box 19183,
Washington, DC 20036, within 5 days.
The specimen may only be retained,
disposed of, or salvaged in accordance
with directions from Service.

(5) Notwithstanding paragraph (c)(1)
of this section, any qualified employee
or agent of a State Conservation Agen-
cy which is a party to a Cooperative
Agreement with the Service in accord-
ance with section 6(c) of the Act, who
is designated by his agency for such
purposes, may, when acting in the
course of his official duties take those
endangered species which are covered
by an approved cooperative agreement
for conservation programs in accord-
ance with the Cooperative Agreement,
provided that such taking is not rea-
sonably anticipated to result in:

(i) The death or permanent disabling
of the specimen;

(ii) The removal of the specimen
from the State where the taking oc-
curred;

(iii) The introduction of the specimen
so taken, or of any progeny derived
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from such a specimen, into an area be-
yond the historical range of the spe-
cies; or

(iv) The holding of the specimen in
captivity for a period of more than 45
consecutive days.

(d) Possession and other acts with un-
lawfully taken wildlife. (1) It is unlawful
to possess, sell, deliver, carry, trans-
port, or ship, by any means whatso-
ever, any endangered wildlife which
was taken in violation of paragraph (c)
of this section.

Example A person captures a whooping
crane in Texas and gives it to a second per-
son, who puts it in a closed van and drives
thirty miles, to another location in Texas.
The second person then gives the whooping
crane to a third person, who is apprehended
with the bird in his possession. All three
have violated the law—the first by illegally
taking the whooping crane; the second by
transporting an illegally taken whooping
crane; and the third by possessing an ille-
gally taken whooping crane.

(2) Notwithstanding paragraph (d)(1)
of this section, Federal and State law
enforcement officers may possess, de-
liver, carry, transport or ship any en-
dangered wildlife taken in violation of
the Act as necessary in performing
their official duties.

(e) Interstate or foreign commerce. It is
unlawful to deliver, receive, carry
transport, or ship in interstate or for-
eign commerce, by any means whatso-
ever, and in the course of a commercial
activity, any endangered wildlife.

(f) Sale or offer for sale. (1) It is unlaw-
ful to sell or to offer for sale in inter-
state or foreign commerce any endan-
gered wildlife.

(2) An advertisement for the sale of
endangered wildlife which carries a
warning to the effect that no sale may
be consummated until a permit has
been obtained from the U.S. Fish and
Wildlife Service shall not be considered
an offer for sale within the meaning of
this section.

(g) Captive-bred wildlife. (1) Notwith-
standing paragraphs (b), (c), (e) and (f)
of this section, any person may take;
export or re-import; deliver, receive,
carry, transport or ship in interstate or
foreign commerce, in the course of a
commercial activity; or sell or offer for
sale in interstate or foreign commerce
any endangered wildlife that is bred in
captivity in the United States provided

either that the wildlife is of a taxon
listed in paragraph (g)(6) of this sec-
tion, or that the following conditions
are met:

(i) The wildlife is of a species having
a natural geographic distribution not
including any part of the United
States, or the wildlife is of a species
that the Director has determined to be
eligible in accordance with paragraph
(g)(5) of this section;

(ii) The purpose of such activity is to
enhance the propagation or survival of
the affected species;

(iii) Such activity does not involve
interstate or foreign commerce, in the
course of a commercial activity, with
respect to non-living wildlife;

(iv) Each specimen of wildlife to be
re-imported is uniquely identified by a
band, tattoo or other means that was
reported in writing to an official of the
Service at a port of export prior to ex-
port from the United States; and

(v) Any person subject to the juris-
diction of the United States who en-
gages in any of the activities author-
ized by this paragraph does so in ac-
cordance with paragraphs (g) (2), (3)
and (4) of this section, and with all
other applicable regulations in this
Subchapter B.

(2) Any person subject to the jurisdic-
tion of the United States seeking to en-
gage in any of the activities authorized
by this paragraph must first register
with the Service (Office of Manage-
ment Authority, U.S. Fish and Wildlife
Service, 4401 N. Fairfax Drive, Arling-
ton, Virginia 22203). Requests for reg-
istration must be submitted on an offi-
cial application form (Form 3–200-41)
provided by the Service, and must in-
clude the following information:

(i) The types of wildlife sought to be
covered by the registration, identified
by common and scientific name to the
taxonomic level of family, genus or
species;

(ii) A description of the applicant’s
experience in maintaining and propa-
gating the types of wildlife sought to
be covered by the registration, and
when appropriate, in conducting re-
search directly related to maintaining
and propagating such wildlife;

(iii) Photograph(s) or other evidence
clearly depicting the facilities where
such wildlife will be maintained; and
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(iv) a copy of the applicant’s license
or registration, if any, under the ani-
mal welfare regulations of the U.S. De-
partment of Agriculture (9 CFR part 2).

(3) Upon receiving a complete appli-
cation, the Director will decide wheth-
er or not the registration will be ap-
proved. In making this decision, the
Director will consider, in addition to
the general criteria in § 13.21(b) of this
subchapter, whether the expertise, fa-
cilities or other resources available to
the applicant appear adequate to en-
hance the propagation or survival of
the affected wildlife. Public education
activities may not be the sole basis to
justify issuance of a registration or to
otherwise establish eligibility for the
exception granted in paragraph (g)(1) of
this section. Each person so registered
must maintain accurate written
records of activities conducted under
the registration, and allow reasonable
access to Service agents for inspection
purposes as set forth in §§ 13.46 and
13.47. Each person registered must sub-
mit to the Director an individual writ-
ten annual report of activities, includ-
ing all births, deaths and transfers of
any type.

(4) Any person subject to the jurisdic-
tion of the United States seeking to ex-
port or conduct foreign commerce in
captive-bred endangered wildlife that
will not remain under the care of that
person must first obtain approval by
providing written evidence to satisfy
the Director that the proposed recipi-
ent of the wildlife has expertise, facili-
ties or other resources adequate to en-
hance the propagation or survival of
such wildlife and that the proposed re-
cipient will use such wildlife for pur-
poses of enhancing the propagation or
survival of the affected species.

(5)(i) The Director will use the fol-
lowing criteria to determine if wildlife
of any species having a natural geo-
graphic distribution that includes any
part of the United States is eligible for
the provisions of this paragraph:

(A) Whether there is a low demand
for taking of the species from wild pop-
ulations, either because of the success
of captive breeding or because of other
reasons, and

(B) Whether the wild populations of
the species are effectively protected
from unauthorized taking as a result of

the inaccessibility of their habitat to
humans or as a result of the effective-
ness of law enforcement.

(ii) The Director will follow the pro-
cedures set forth in the Act and in the
regulations thereunder with respect to
petitions and notification of the public
and governors of affected States when
determining the eligibility of species
for purposes of this paragraph.

(iii) In accordance with the criteria
in paragraph (g)(5)(i) of this section,
the Director has determined the follow-
ing species to be eligible for the provi-
sions of this paragraph:

Laysan duck (Anas laysanensis).

(6) Any person subject to the jurisdic-
tion of the United States seeking to en-
gage in any of the activities authorized
by paragraph (g)(1) of this section may
do so without first registering with the
Service with respect to the bar-tailed
pheasant (Syrmaticus humiae), Elliot’s
pheasant (S. ellioti), Mikado pheasant
(S. mikado), brown eared pheasant
(Crossoptilon mantchuricum), white
eared pheasant (C. crossoptilon), cheer
pheasant (Catreus wallichii), Edward’s
pheasant (Lophura edwardsi), Swinhoe’s
pheasant (L. swinhoii), Chinese monal
(Lophophorus lhuysii), and Palawan pea-
cock pheasant (Polyplectron emphanum);
parakeets of the species Neophema
pulchella and N. splendida; the Laysan
duck (Anas laysanensis); the white-
winged wood duck (Cairina scutulata);
and the inter-subspecific crossed or
‘‘generic’’ tiger (Panthera tigris) (i e.,
specimens not identified or identifiable
as members of the Bengal, Sumatran,
Siberian or Indochinese subspecies
(Panthera tigris tigris, P.t. sumatrae, P.t.
altaica and P.t. corbetti, respectively)
provided:

(i) The purpose of such activity is to
enhance the propagation or survival of
the affected exempted species;

(ii) Such activity does not involve
interstate or foreign commerce, in the
course of a commercial activity, with
respect to non-living wildlife;

(iii) Each specimen to be re-imported
is uniquely identified by a band, tattoo
or other means that was reported in
writing to an official of the Service at
a port of export prior to export of the
specimen from the United States;
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(iv) No specimens of the taxa in this
paragraph (g)(6) of this section that
were taken from the wild may be im-
ported for breeding purposes absent a
definitive showing that the need for
new bloodlines can only be met by wild
specimens, that suitable foreign-bred,
captive individuals are unavailable,
and that wild populations can sustain
limited taking, and an import permit is
issued under § 17.22;

(v) Any permanent exports of such
specimens meet the requirements of
paragraph (g)(4) of this section; and

(vi) Each person claiming the benefit
of the exception in paragraph (g)(1) of
this section must maintain accurate
written records of activities, including
births, deaths and transfers of speci-
mens, and make those records acces-
sible to Service agents for inspection
at reasonable hours as set forth in
§§ 13.46 and 13.47.

[40 FR 44415, Sept. 26, 1975, as amended at 40
FR 53400, Nov. 18, 1975; 41 FR 19226, May 11,
1976; 44 FR 31580, May 31, 1979; 44 FR 54007,
Sept. 17, 1979; 58 FR 68325, Dec. 27, 1993; 63 FR
48640, Sept. 11, 1998]

EFFECTIVE DATE NOTE: At 63 FR 48640,
Sept. 11, 1998, § 17.21 was amended by revising
paragraph (g), effective Oct. 13, 1998. For the
convenience of the user the superseded text
is set forth as follows:

§ 17.21 Prohibitions.

* * * * *

(g) Captive-bred wildlife. (1) Notwithstand-
ing paragraphs (b), (c), (e) and (f) of this sec-
tion, any person may take; import or export;
deliver, receive, carry, transport or ship in
interstate or foreign commerce, in the
course of a commercial activity; or sell or
offer for sale in interstate or foreign com-
merce any endangered wildlife that is bred is
captivity in the United States, provided the
principal purpose of these activities is to fa-
cilitate captive breeding, and provided the
following conditions are met:

(i) The wildlife is a species having a natu-
ral geographic distribution not including any
part of the United States, or the wildlife is a
species that the Director has determined to
be eligible in accordance with paragraph
(g)(5) of this section;

(ii) The purpose of such activity is to en-
hance the propagation or survival of the af-
fected species;

(iii) Such activity does not involve inter-
state or foreign commerce, in the course of a
commercial activity, with respect to non-liv-
ing wildlife;

(iv) Each specimen of wildlife to be im-
ported is uniquely identified by a band, tat-
too or other means that was reported in
writing to an official of the Service at a port
of export prior to export from the United
States, and

(v) Any person subject to the jurisdiction
of the United States who engages in any of
the activities authorized by this paragraph
does so in accordance with paragraphs (g) (2),
(3) and (4) of this section.

(2) Any person subject to the jurisdiction
of the United States seeking to engage in
any of the activities authorized by this para-
graph must first register with the Service
(Federal Wildlife Permit Office, U.S. Fish
and Wildlife Service, Washington, DC 20240).
Requests for registration must be submitted
on an official application form (Form 3–200)
provided by the Service, and must include
the following information:

(i) The types of wildlife sought to be cov-
ered by the registration, identified by com-
mon and scientific name to the taxonomic
level of family, genus or species;

(ii) A description of the applicant’s experi-
ence in maintaining and propagating the
types of wildlife sought to be covered by the
registration, or in conducting research di-
rectly related to maintaining and propagat-
ing such wildlife;

(iii) A description, if appropriate, of the
means by which the applicant intends to
educate the public about the ecological role
and conservation needs of the affected spe-
cies;

(iv) Photograph(s) or other evidence clear-
ly depicting the facilities where such wildlife
will be maintained; and

(v) A copy of the applicant’s license or reg-
istration, if any, under the animal welfare
regulations of the U.S. Department of Agri-
culture (9 CFR part 2).

(3) Upon receiving a complete application,
the Director will decide whether or not the
registration will be approved. In making his
decision, the Director will consider, in addi-
tion to the general criteria in § 13.2(b) of this
subchapter, whether the expertise, facilities
or other resources available to the applicant
appear adequate to enhance the propagation
or survival of the affected wildlife. Each per-
son so registered must maintain accurate
written records of activities conducted under
the registration and must submit to the Di-
rector a written annual report of such activi-
ties.

(4) Any person subject to the jurisdiction
of the United States seeking to export or
conduct foreign commerce in captive-bred
endangered wildlife which will not remain
under the care of that person must first ob-
tain approval by providing written evidence
to satisfy the Director that the proposed re-
cipient of the wildlife has expertise, facili-
ties or other resources adequate to enhance
the propagation or survival of such wildlife
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and that the proposed recipient will use such
wildlife for purposes of enhancing the propa-
gation or survival of the affected species.

(5)(i) The Director shall use the following
criteria to determine if wildlife of any spe-
cies having a natural geographic distribution
that includes any part of the United States
is eligible for the provisions of this para-
graph:

(A) Whether there is a low demand for tak-
ing of the species from wild populations, ei-
ther because of the success of captive breed-
ing or because of other reasons, and

(B) Whether the wild populations of the
species are effectively protected from unau-
thorized taking as a result of the inacces-
sibility of their habitat to man or as a result
of the effectiveness of law enforcement.

(ii) The Director shall follow the proce-
dures set forth in section 4(b) and section
4(f)(2)(A) of the Act and in the regulations
promulgated thereunder with respect to peti-
tions and notification of the public and gov-
ernors of affected States when determining
the eligibility of species for purposes of this
paragraph.

(iii) In accordance with the criteria in
paragraph (g)(5)(i) of this section, the Direc-
tor has determined the following species to
be eligible for the provisions of this para-
graph:

Laysan teal (Anas laysanensis).

§ 17.22 Permits for scientific purposes,
enhancement of propagation or sur-
vival, or for incidental taking.

Upon receipt of a complete applica-
tion, the Director may issue a permit
authorizing any activity otherwise pro-
hibited by § 17.21, in accordance with
the issuance criteria of this section, for
scientific purposes, for enhancing the
propagation or survival, or for the inci-
dental taking of endangered wildlife.
Such permits may authorize a single
transaction, a series of transactions, or
a number of activities over a specific
period of time. (See § 17.32 for permits
for threatened species.) The Director
shall publish notice in the FEDERAL
REGISTER of each application for a per-
mit that is made under this section.
Each notice shall invite the submission
from interested parties, within 30 days
after the date of the notice, of written
data, views, or arguments with respect
to the application. The 30-day period
may be waived by the Director in an
emergency situation where the life or
health of an endangered animal is
threatened and no reasonable alter-
native is available to the applicant.

Notice of any such waiver shall be pub-
lished in the FEDERAL REGISTER within
10 days following issuance of the per-
mit.

(a)(1) Application requirements for per-
mits for scientific purposes or for the en-
hancement of propagation or survival. A
person wishing to get a permit for an
activity prohibited by § 17.21 submits
an application for activities under this
paragraph. The Service provides Form
3–200 for the application to which all of
the following must be attained:

(i) The common and scientific names
of the species sought to the covered by
the permit, as well as the number, age,
and sex of such species, and the activ-
ity sought to be authorized (such as
taking, exporting, selling in interstate
commerce);

(ii) A statement as to whether, at the
time of application, the wildlife sought
to be covered by the permit (A) is still
in the wild, (B) has already been re-
moved from the wild, or (C) was born in
captivity;

(iii) A resume of the applicant’s at-
tempts to obtain the wildlife sought to
be covered by the permit in a manner
which would not cause the death or re-
moval from the wild of such wildlife;

(iv) If the wildlife sought to be cov-
ered by the permit has already been re-
moved from the wild, the country and
place where such removal occurred; if
the wildlife sought to be covered by the
permit was born in captivity, the coun-
try and place where such wildlife was
born;

(v) A complete description and ad-
dress of the institution or other facil-
ity where the wildlife sought to be cov-
ered by the permit will be used, dis-
played, or maintained;

(vi) If the applicant seeks to have
live wildlife covered by the permit, a
complete description, including photo-
graphs or diagrams, of the facilities to
house and/or care for the wildlife and a
resume of the experience of those per-
son who will be caring for the wildlife;

(vii) A full statement of the reasons
why the applicant is justified in ob-
taining a permit including the details
of the activities sought to be author-
ized by the permit;

(viii) If the application is for the pur-
pose of enhancement of propagation, a
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statement of the applicant’s willing-
ness to participate in a cooperative
breeding program and to maintain or
contribute data to a studbook;

(2) Issuance criteria. Upon receiving
an application completed in accordance
with paragraph (a)(1) of this section,
the Director will decide whether or not
a permit should be issued. In making
this decision, the Director shall con-
sider, in addition to the general cri-
teria in § 13.21(b) of this subchapter, the
following factors:

(i) Whether the purpose for which the
permit is required is adequate to jus-
tify removing from the wild or other-
wise changing the status of the wildlife
sought to be covered by the permit;

(ii) The probable direct and indirect
effect which issuing the permit would
have on the wild populations of the
wildlife sought to be covered by the
permit;

(iii) Whether the permit, if issued,
would in any way, directly or indi-
rectly, conflict with any known pro-
gram intended to enhance the survival
probabilities of the population from
which the wildlife sought to be covered
by the permit was or would be re-
moved;

(iv) Whether the purpose for which
the permit is required would be likely
to reduce the threat of extinction fac-
ing the species of wildlife sought to be
covered by the permit;

(v) The opinions or views of scientists
or other persons or organizations hav-
ing expertise concerning the wildlife or
other matters germane to the applica-
tion; and

(vi) Whether the expertise, facilities,
or other resources available to the ap-
plicant appear adequate to successfully
accomplish the objectives stated in the
application.

(3) Permit conditions. In addition to
the general conditions set forth in part
13 of this subchapter, every permit
issued under this paragraph shall be
subject to the special condition that
the escape of living wildlife covered by
the permit shall be immediately re-
ported to the Service office designated
in the permit.

(4) Duration of permits. The duration
of permits issued under this paragraph
shall be designated on the face of the
permit.

(b)(1) Application requirements for per-
mits for incidental taking. A person wish-
ing to get a permit for an activity pro-
hibited by § 17.21(c) submits an applica-
tion for activities under this para-
graph. The Service provides Form 3–200
for the application to which all of the
following must be attached:

(i) A complete description of the ac-
tivity sought to be authorized;

(ii) The common and scientific names
of the species sought to be covered by
the permit, as well as the number, age,
and sex of such species, if known;

(iii) A conservation plan that speci-
fies:

(A) The impact that will likely result
from such taking;

(B) What steps the applicant will
take to monitor, minimize, and miti-
gate such impacts, the funding that
will be available to implement such
steps, and the procedures to be used to
deal with unforeseen circumstances;

(C) What alternative actions to such
taking the applicant considered and
the reasons why such alternatives are
not proposed to be utilized; and

(D) Such other measures that the Di-
rector may require as being necessary
or appropriate for purposes of the plan;

(2) Issuance criteria. Upon receiving
an application completed in accordance
with paragraph (b)(1) of this section,
the Director will decide whether or not
a permit should be issued. The Director
shall consider the general criteria in
§ 13.21(b) of this subchapter and shall
issue the permit if he finds that: (i) The
taking will be incidental; (ii) the appli-
cant will, to the maximum extent prac-
ticable, minimize and mitigate the im-
pacts of such taking; (iii) the applicant
will ensure that adequate funding for
the conservation plan and procedures
to deal with unforeseen circumstances
will be provided; (iv) the taking will
not appreciably reduce the likelihood
of the survival and recovery of the spe-
cies in the wild; (v) the measures, if
any, required under paragraph
(b)(1)(iii)(D) of this section will be met;
and (vi) he has received such other as-
surances as he may require that the
plan will be implemented. In making
his decision, the Director shall also
consider the anticipated duration and
geographic scope of the applicant’s
planned activities, including the
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amount of listed species habitat that is
involved and the degree to which listed
species and their habitats are affected.

(3) Permit conditions. In addition to
the general conditions set forth in part
13 of this subchapter, every permit
issued under this paragraph shall con-
tain such terms and conditions as the
Director deems necessary or appro-
priate to carry out the purposes of the
permit and the conservation plan in-
cluding, but not limited to, monitoring
and reporting requirements deemed
necessary for determining whether
such terms and conditions are being
complied with. The Director shall rely
upon existing reporting requirements
to the maximum extent practicable.

(4) Duration of permits. The duration
of permits issued under this paragraph
shall be sufficient to provide adequate
assurances to the permittee to commit
funding necessary for the activities au-
thorized by the permit, including con-
servation activities and land use re-
strictions. In determining the duration
of a permit, the Director shall consider
the duration of the planned activities,
as well as the possible positive and neg-
ative effects associated with permits of
the proposed duration on listed species,
including the extent to which the con-
servation plan will enhance the habitat
of listed species and increase the long-
term survivability of such species.

(5) Assurances provided to permittee in
case of changed or unforeseen cir-
cumstances. The assurances in this
paragraph (b)(5) apply only to inciden-
tal take permits issued in accordance
with paragraph (b)(2) of this section
where the conservation plan is being
properly implemented, and apply only
with respect to species adequately cov-
ered by the conservation plan. These
assurances cannot be provided to Fed-
eral agencies. This rule does not apply
to incidental take permits issued prior
to March 25, 1998. The assurances pro-
vided in incidental take permits issued
prior to March 25, 1998 remain in effect,
and those permits will not be revised as
a result of this rulemaking.

(i) Changed circumstances provided for
in the plan. If additional conservation
and mitigation measures are deemed
necessary to respond to changed cir-
cumstances and were provided for in
the plan’s operating conservation pro-

gram, the permittee will implement
the measures specified in the plan.

(ii) Changed circumstances not provided
for in the plan. If additional conserva-
tion and mitigation measures are
deemed necessary to respond to
changed circumstances and such meas-
ures were not provided for in the plan’s
operating conservation program, the
Director will not require any conserva-
tion and mitigation measures in addi-
tion to those provided for in the plan
without the consent of the permittee,
provided the plan is being properly im-
plemented.

(iii) Unforeseen circumstances. (A) In
negotiating unforeseen circumstances,
the Director will not require the com-
mitment of additional land, water, or
financial compensation or additional
restrictions on the use of land, water,
or other natural resources beyond the
level otherwise agreed upon for the spe-
cies covered by the conservation plan
without the consent of the permittee.

(B) If additional conservation and
mitigation measures are deemed nec-
essary to respond to unforeseen cir-
cumstances, the Director may require
additional measures of the permittee
where the conservation plan is being
properly implemented, but only if such
measures are limited to modifications
within conserved habitat areas, if any,
or to the conservation plan’s operating
conservation program for the affected
species, and maintain the original
terms of the conservation plan to the
maximum extent possible. Additional
conservation and mitigation measures
will not involve the commitment of ad-
ditional land, water or financial com-
pensation or additional restrictions on
the use of land, water, or other natural
resources otherwise available for devel-
opment or use under the original terms
of the conservation plan without the
consent of the permittee.

(C) The Director will have the burden
of demonstrating that unforeseen cir-
cumstances exist, using the best sci-
entific and commercial data available.
These findings must be clearly docu-
mented and based upon reliable tech-
nical information regarding the status
and habitat requirements of the af-
fected species. The Director will con-
sider, but not be limited to, the follow-
ing factors:
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(1) Size of the current range of the af-
fected species;

(2) Percentage of range adversely af-
fected by the conservation plan;

(3) Percentage of range conserved by
the conservation plan;

(4) Ecological significance of that
portion of the range affected by the
conservation plan;

(5) Level of knowledge about the af-
fected species and the degree of speci-
ficity of the species’ conservation pro-
gram under the conservation plan; and

(6) Whether failure to adopt addi-
tional conservation measures would ap-
preciably reduce the likelihood of sur-
vival and recovery of the affected spe-
cies in the wild.

(6) Nothing in this rule will be con-
strued to limit or constrain the Direc-
tor, any Federal, State, local, or Tribal
government agency, or a private en-
tity, from taking additional actions at
its own expense to protect or conserve
a species included in a conservation
plan.

(c) Objection to permit issuance. (1) In
regard to any notice of a permit appli-
cation published in the FEDERAL REG-
ISTER, any interested party that ob-
jects to the issuance of a permit, in
whole or in part, may, during the com-
ment period specified in the notice, re-
quest notification of the final action to
be taken on the application. A separate
written request shall be made for each
permit application. Such a request
shall specify the Service’s permit ap-
plication number and state the reasons
why that party believes the applicant
does not meet the issuance criteria
contained in §§ 13.21 and 17.22 of this
subchapter or other reasons why the
permit should not be issued.

(2) If the Service decides to issue a
permit contrary to objections received
pursuant to paragraph (c)(1) of this sec-
tion, then the Service shall, at least
ten days prior to issuance of the per-
mit, make reasonable efforts to con-
tact by telephone or other expedient
means, any party who has made a re-
quest pursuant to paragraph (c)(1) of
this section and inform that party of
the issuance of the permit. However,
the Service may reduce the time period
or dispense with such notice if it deter-
mines that time is of the essence and
that delay in issuance of the permit

would: (i) Harm the specimen or popu-
lation involved; or (ii) unduly hinder
the actions authorized under the per-
mit.

(3) The Service will notify any party
filing an objection and request for no-
tice under paragraph (c)(1) of this sec-
tion of the final action taken on the
application, in writing. If the Service
has reduced or dispensed with the no-
tice period referred to in paragraph
(c)(2) of this section, it will include its
reasons therefore in such written no-
tice.

[50 FR 39687, Sept. 30, 1985, as amended at 63
FR 8871, Feb. 23, 1998; 63 FR 52635, Oct. 1,
1998]

§ 17.23 Economic hardship permits.
Upon receipt of a complete applica-

tion, the Director may issue a permit
authorizing any activity otherwise pro-
hibited by § 17.21, in accordance with
the issuance criteria of this section in
order to prevent undue economic hard-
ship. The Director shall publish notice
in the FEDERAL REGISTER of each appli-
cation for a permit that is made under
this section. Each notice shall invite
the submission from interested parties,
within 30 days after the date of the no-
tice, of written data, views, or argu-
ments with respect to the application.
The 30-day period may be waived by
the Director in an emergency situation
where the life or health of an endan-
gered animal is threatened and no rea-
sonable alternative is available to the
applicant. Notice of any such waiver
shall be published in the FEDERAL REG-
ISTER within 10 days following issuance
of the permit.

(a) Application requirements. Applica-
tions for permits under this section
must be submitted to the Director by
the person allegedly suffering undue
economic hardship because his desired
activity is prohibited by § 17.21. Each
application must be submitted on an
official application form (Form 3–200)
provided by the Service, and must in-
clude, as an attachment, all of the in-
formation required in § 17.22 plus the
following additional information:

(1) The possible legal, economic or
subsistence alternatives to the activity
sought to be authorized by the permit;

(2) A full statement, accompanied by
copies of all relevant contracts and
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correspondence, showing the appli-
cant’s involvement with the wildlife
sought to be covered by the permit (as
well as his involvement with similar
wildlife), including, where applicable,
that portion of applicant’s income de-
rived from the taking of such wildlife,
or the subsistence use of such wildlife,
during the calendar year immediately
preceding either the notice in the FED-
ERAL REGISTER of review of the status
of the species or of the proposal to list
such wildlife as endangered, whichever
is earliest;

(3) Where applicable, proof of a con-
tract or other binding legal obligation
which:

(i) Deals specifically with the wildlife
sought to be covered by the permit;

(ii) Became binding prior to the date
when the notice of a review of the sta-
tus of the species or the notice of pro-
posed rulemaking proposing to list
such wildlife as endangered was pub-
lished in the FEDERAL REGISTER,
whichever is earlier; and

(iii) Will cause monetary loss of a
given dollar amount if the permit
sought under this section is not grant-
ed.

(b) Issuance criteria. Upon receiving
an application completed in accordance
with paragraph (a) of this section, the
Director will decide whether or not a
permit should be issued under any of
the three categories of economic hard-
ship, as defined in section 10(b)(2) of
the Act. In making his decisions, the
Director shall consider, in addition to
the general criteria in § 13.21(b) of this
subchapter, the following factors:

(1) Whether the purpose for which the
permit is being requested is adequate
to justify removing from the wild or
otherwise changing the status of the
wildlife sought to be covered by the
permit;

(2) The probable direct and indirect
effect which issuing the permit would
have on the wild populations of the
wildlife sought to be covered by the
permit;

(3) The economic, legal, subsistence,
or other alternatives or relief available
to the applicant;

(4) The amount of evidence that the
applicant was in fact party to a con-
tract or other binding legal obligation
which;

(i) Deals specifically with the wildlife
sought to be covered by the permit;
and

(ii) Became binding prior to the date
when the notice of a review of the sta-
tus of the species or the notice of pro-
posed rulemaking proposing to list
such wildlife as endangered was pub-
lished in the FEDERAL REGISTER,
whichever is earlier.

(5) The severity of economic hardship
which the contract or other binding
legal obligation referred to in para-
graph (b)(4) of this section would cause
if the permit were denied;

(6) Where applicable, the portion of
the applicant’s income which would be
lost if the permit were denied, and the
relationship of that portion to the bal-
ance of his income;

(7) Where applicable, the nature and
extent of subsistence taking generally
by the applicant; and

(8) The likelihood that applicant can
reasonably carry out his desired activ-
ity within one year from the date a no-
tice is published in the FEDERAL REG-
ISTER to review status of such wildlife,
or to list such wildlife as endangered,
whichever is earlier.

(c) Permit conditions. In addition to
the general conditions set forth in part
13 of this subchapter, every permit
issued under this section shall be sub-
ject to the following special conditions:

(1) In addition to any reporting re-
quirements contained in the permit
itself, the permittee shall also submit
to the Director a written report of his
activities pursuant to the permit. Such
report must be postmarked or actually
delivered no later than 10 days after
completion of the activity.

(2) The death or escape of all living
wildlife covered by the permit shall be
immediately reported to the Service’s
office designated in the permit.

(d) Duration of permits issued under
this section shall be designated on the
face of the permit. No permit issued
under this section, however, shall be
valid for more than one year from the
date a notice is published in the FED-
ERAL REGISTER to review status of such
wildlife, or to list such wildlife as en-
dangered, whichever is earlier.

[40 FR 44415, Sept. 26, 1975, as amended at 40
FR 53400, Nov. 18, 1975; 40 FR 58307, Dec. 16,
1975; 50 FR 39688, Sept. 30, 1985]
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(viii) A statement as to whether the
animals will be accompanied by a vet-
erinarian or other similarly qualified
person, and the qualifications of such
person.

(8) Describe the contemplated care
and maintenance of any live animals
sought, including a complete descrip-
tion of the facilities where any such
animals will be maintained including:

(i) The dimensions of the pools or
other holding facilities and the num-
ber, sex, and age of animals by species
to be held in each;

(ii) The water supply, amount, and
quality;

(iii) The diet, amount and type, for
all animals;

(iv) Sanitation practices used;
(v) Qualifications and experience of

the staff; and
(vi) A written certification from a li-

censed veterinarian knowledgeable
about the species (or related species) or
group which is the subject of the appli-
cation, or from a recognized expert on
the species (or related species) or group
covered in the application that he has
personally reviewed the amendments
for transporting and maintaining the
animal(s) and that in his opinion they
are adequate to provide for the well-
being of the animal; and

(vii) The availability in the future of
a consulting expert or veterinarian
meeting paragraph (b)(8)(vi) require-
ments of this section;

(9) A statement of willingness to par-
ticipate in a cooperative breeding pro-
gram and maintain or contribute data
to a stud book.

(10) A statement of how the appli-
cant’s proposed project or program will
enhance or benefit the wild population.

(11) For the 5 years preceding the
date of this application, provide a de-
tailed description of all mortalities in-
volving species which were under the
control of or utilized by the applicant
and are either presently listed as en-
dangered species or are taxonomically
related within the Order to the species
which is the subject of this application,
including:

(i) A list of all endangered species
and species related to the species which
is the subject of this application; cap-
tured, transported, maintained, or uti-
lized by the applicant for scientific

purposes or to enhance the propagation
or survival of the affected species, and/
or for all such species caused to be cap-
tured, transported, maintained, or uti-
lized for scientific purposes or to en-
hance the propagation or survival of
the affected species, by the Applicant;

(ii) The numbers of mortalities
among such animals by species, by
date, location of capture, i.e., from
which population, and location of such
mortalities;

(iii) The cause(s) of any such mortali-
ties; and

(iv) The steps which have been taken
by Applicant to avoid or decrease any
such mortalities.

(12) A certification in the following
language:

I hereby certify that the foregoing infor-
mation is complete, true and correct to the
best of my knowledge and belief. I under-
stand that this information is submitted for
the purpose of obtaining a permit under the
Endangered Species Act of 1973 (87 Stat. 864,
Pub. L. 93–205, 16 U.S.C. 1531 et seq.) and reg-
ulations promulgated thereunder, and that
any false statement may subject me to the
criminal penalties of 18 U.S.C. 1001, or to
penalties under the Endangered Species Act
of 1973.

(13) The applicant and/or an officer
thereof must sign the application.

(c) Issuance criteria. The Director
shall specifically consider, among
other criteria, the following in deter-
mining whether to issue a permit for
scientific purposes or to enhance the
propagation or survival of the affected
endangered species:

(1) Whether the permit was applied
for in good faith;

(2) Whether the permit if granted and
exercised will not operate to the dis-
advantage of the endangered species;

(3) Whether the permit would be con-
sistent with the purposes and policy
set forth in section 2 of the Act;

(4) Whether the permit would further
a bona fide and necessary or desirable
scientific purpose or enhance the prop-
agation or survival of the endangered
species, taking into account the bene-
fits anticipated to be derived on behalf
of the endangered species;

(5) The status of the population of
the requested species, and the effect of
the proposed action on the population,
both direct and indirect;
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(6) If a live animal is to be taken,
transported, or held in captivity—the
applicant’s qualifications for the prop-
er care and maintenance of the species
and the adequacy of his facilities;

(7) Whether alternative non-endan-
gered species or population stocks can
and should be used;

(8) Whether the animal was born in
captivity or was (or will be) taken from
the wild;

(9) Provision for disposition of the
species if and when the applicant’s
project or program terminates;

(10) How the applicant’s needs, pro-
gram, and facilities compare and relate
to proposed and ongoing projects and
programs;

(11) Whether the expertise, facilities,
or other resources available to the ap-
plicant appear adequate to successfully
accomplish the objectives stated in the
application;

(12) Opinions or views of scientists or
other persons or organizations knowl-
edgeable of the species which is the
subject of the application or of other
matters germane to the application;
and

(d) Permits applied for under this
section shall contain terms and condi-
tions as the Director may deem appro-
priate, including:

(1) The number and kind of species
which are covered;

(2) The location and manner of tak-
ing;

(3) Port of entry or export;
(4) The methods of transportation,

care and maintenance to be used with
live species;

(5) Any requirements for reports or
rights of inspections with respect to
any activities carried out pursuant to
the permit;

(6) The transferability or assignabil-
ity of the permit;

(7) The sale or other disposition of
the species, its progeny or the species
product;

(8) A reasonable fee covering the
costs of issuance of such permit, in-
cluding reasonable inspections and an
appropriate apportionment of overhead
and administrative expenses of the De-
partment of Commerce. All such fees
will be deposited in the Treasury to the
credit of the appropriation which is

current and chargeable for the cost of
furnishing the service.

[39 FR 41375, Nov. 27, 1974]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 222.23, see the List of CFR
Sections Affected in the Finding Aids sec-
tion of this volume.

§ 222.24 Procedures for issuance of
permits.

(a) Whenever application for a permit
is received by the Director which the
Director deems sufficient, he shall, as
soon as practicable, publish a notice
thereof in the FEDERAL REGISTER. In-
formation received by the Director as a
part of the application shall be avail-
able to the public as a matter of public
record at every stage of the proceeding.
An interested party may within 30 days
after the date of publication of such
notice, submit to the Director his writ-
ten data, views, or arguments with re-
spect to the taking, importation, or
other action proposed in the applica-
tion and may request a hearing in con-
nection with the action to be taken
thereon.

(b) If a request for a hearing is made
within the 30–day period referred to in
paragraph (a) of this section, or if the
Director determines that a hearing
would otherwise be advisable, the Di-
rector may, within 60 days after the
date of publication of the notice re-
ferred to in paragraph (a) of this sec-
tion, afford to such requesting party or
parties an opportunity for a hearing.
Such hearing shall also be open to par-
ticipation by any interested members
of the public. Notice of the date, time,
and place of such hearing shall be pub-
lished in the FEDERAL REGISTER not
less than 15 days in advance of such
hearing. Any interested person may ap-
pear in person or through representa-
tives at the hearing and may submit
any relevant material, data, views,
comments, arguments, or exhibits. A
summary record of the hearing shall be
kept.

(c) Except as provided in subpart D of
15 CFR part 904, as soon as practicable
but not later than 30 days after the
close of the hearing (or if no hearing is
held, as soon as practicable after the
end of the 30 days succeeding publica-
tion of the notice referred to in para-
graph (a) of this section) the Director
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(6) If a live animal is to be taken,
transported, or held in captivity—the
applicant’s qualifications for the prop-
er care and maintenance of the species
and the adequacy of his facilities;

(7) Whether alternative non-endan-
gered species or population stocks can
and should be used;

(8) Whether the animal was born in
captivity or was (or will be) taken from
the wild;

(9) Provision for disposition of the
species if and when the applicant’s
project or program terminates;

(10) How the applicant’s needs, pro-
gram, and facilities compare and relate
to proposed and ongoing projects and
programs;

(11) Whether the expertise, facilities,
or other resources available to the ap-
plicant appear adequate to successfully
accomplish the objectives stated in the
application;

(12) Opinions or views of scientists or
other persons or organizations knowl-
edgeable of the species which is the
subject of the application or of other
matters germane to the application;
and

(d) Permits applied for under this
section shall contain terms and condi-
tions as the Director may deem appro-
priate, including:

(1) The number and kind of species
which are covered;

(2) The location and manner of tak-
ing;

(3) Port of entry or export;
(4) The methods of transportation,

care and maintenance to be used with
live species;

(5) Any requirements for reports or
rights of inspections with respect to
any activities carried out pursuant to
the permit;

(6) The transferability or assignabil-
ity of the permit;

(7) The sale or other disposition of
the species, its progeny or the species
product;

(8) A reasonable fee covering the
costs of issuance of such permit, in-
cluding reasonable inspections and an
appropriate apportionment of overhead
and administrative expenses of the De-
partment of Commerce. All such fees
will be deposited in the Treasury to the
credit of the appropriation which is

current and chargeable for the cost of
furnishing the service.

[39 FR 41375, Nov. 27, 1974]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 222.23, see the List of CFR
Sections Affected in the Finding Aids sec-
tion of this volume.

§ 222.24 Procedures for issuance of
permits.

(a) Whenever application for a permit
is received by the Director which the
Director deems sufficient, he shall, as
soon as practicable, publish a notice
thereof in the FEDERAL REGISTER. In-
formation received by the Director as a
part of the application shall be avail-
able to the public as a matter of public
record at every stage of the proceeding.
An interested party may within 30 days
after the date of publication of such
notice, submit to the Director his writ-
ten data, views, or arguments with re-
spect to the taking, importation, or
other action proposed in the applica-
tion and may request a hearing in con-
nection with the action to be taken
thereon.

(b) If a request for a hearing is made
within the 30–day period referred to in
paragraph (a) of this section, or if the
Director determines that a hearing
would otherwise be advisable, the Di-
rector may, within 60 days after the
date of publication of the notice re-
ferred to in paragraph (a) of this sec-
tion, afford to such requesting party or
parties an opportunity for a hearing.
Such hearing shall also be open to par-
ticipation by any interested members
of the public. Notice of the date, time,
and place of such hearing shall be pub-
lished in the FEDERAL REGISTER not
less than 15 days in advance of such
hearing. Any interested person may ap-
pear in person or through representa-
tives at the hearing and may submit
any relevant material, data, views,
comments, arguments, or exhibits. A
summary record of the hearing shall be
kept.

(c) Except as provided in subpart D of
15 CFR part 904, as soon as practicable
but not later than 30 days after the
close of the hearing (or if no hearing is
held, as soon as practicable after the
end of the 30 days succeeding publica-
tion of the notice referred to in para-
graph (a) of this section) the Director
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shall issue or deny issuance of the per-
mit. Notice of the decision of the Di-
rector shall be published in the FED-
ERAL REGISTER within 10 days after the
date of the issuance or denial and indi-
cate where copies of the permit, if
issued, may be obtained.

(d) If a permit is issued, the Director
shall publish notice thereof in the FED-
ERAL REGISTER, including his finding
that (1) such permit was applied for in
good faith, (2) if granted and exercised
will not operate to the disadvantage of
such endangered species, and (3) will be
consistent with the purposes and policy
set forth in section 2 of the Endangered
Species Act of 1973. The requirements
of this paragraph pertain solely to the
permits issued under § 222.23.

(e) The Director may waive the thir-
ty-day period in an emergency situa-
tion where the health or life of an en-
dangered animal is threatened and no
reasonable alternative is available to
the applicant, but notice of any such
waiver shall be published by the Direc-
tor in the FEDERAL REGISTER within
ten days following the issuance of the
certificate of exemption or permit.

[39 FR 41375, Nov. 27, 1974, as amended at 42
FR 28139, June 2, 1977; 49 FR 1042, Jan. 6, 1984;
55 FR 20607, May 18, 1990]

§ 222.25 Applications for modification
of permit by permittee.

Where circumstances have changed
so that an applicant or permittee
desires to have any term or condition
of his application or permit modified,
he must submit in writing full jus-
tification and supporting information
in conformance with the provisions of
this part and the part under which the
permit has been issued or requested.
Such applications for modification are
subject to the same issuance criteria as
are original applications, as provided
in §§ 222.22(c) and 222.23(c).

[39 FR 41375, Nov. 27, 1974, as amended at 55
FR 20607, May 18, 1990]

§ 222.26 Amendment of permits by
NMFS.

All permits are issued subject to the
condition that the National Marine
Fisheries Service reserves the right to
amend the provisions of a permit for
just cause at any time during its term.
Such amendments take effect on the

date of notification, unless otherwise
specified.

[39 FR 41375, Nov. 27, 1974]

§ 222.27 Procedures for suspension,
revocation, or modification of per-
mits.

Any violation of the applicable provi-
sions of parts 217 through 222 of this
chapter, or of the Act, or of a condition
of the permit may subject the certifi-
cate holder to the following:

(a) The penalties provided in the Act;
and

(b) Suspension, revocation, or modi-
fication of the permit, as provided in
subpart D of 15 CFR part 904.

[49 FR 1043, Jan. 6, 1984, as amended at 55 FR
20607, May 18, 1990]

§ 222.28 Possession of permits.
(a) Any permit issued under these

regulations must be in the possession
of the person to whom it is issued (or
an agent of such person) during:

(1) The time of the authorized taking,
importation, exportation, or other act;

(2) The period of any transit of such
person or agent which is incident to
such taking, importation, exportation,
or other act; and

(3) Any other time while any animal
under such permit is in the possession
of such person or agent.

(b) A duplicate copy of the issued per-
mit must be physically attached to the
tank, container, package, enclosure, or
other means of containment, in which
the animal is placed for purposes of
storage, transit, supervision, or care.

[39 FR 41375, Nov. 27, 1974]

Subpart D—Special Prohibitions

§ 222.31 Approaching humpback
whales in Hawaii.

Except as provided in subpart C (En-
dangered Fish or Wildlife Permits) of
this part it is unlawful for any person
subject to the jurisdiction of the
United States to commit, to attempt
to commit, to solicit another to com-
mit, or to cause to be committed, with-
in 200 nautical miles (370.4 km) of the
Islands of Hawaii, any of the following
acts with respect to humpback whales
(Megaptera novaeangliae):
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shall issue or deny issuance of the per-
mit. Notice of the decision of the Di-
rector shall be published in the FED-
ERAL REGISTER within 10 days after the
date of the issuance or denial and indi-
cate where copies of the permit, if
issued, may be obtained.

(d) If a permit is issued, the Director
shall publish notice thereof in the FED-
ERAL REGISTER, including his finding
that (1) such permit was applied for in
good faith, (2) if granted and exercised
will not operate to the disadvantage of
such endangered species, and (3) will be
consistent with the purposes and policy
set forth in section 2 of the Endangered
Species Act of 1973. The requirements
of this paragraph pertain solely to the
permits issued under § 222.23.

(e) The Director may waive the thir-
ty-day period in an emergency situa-
tion where the health or life of an en-
dangered animal is threatened and no
reasonable alternative is available to
the applicant, but notice of any such
waiver shall be published by the Direc-
tor in the FEDERAL REGISTER within
ten days following the issuance of the
certificate of exemption or permit.

[39 FR 41375, Nov. 27, 1974, as amended at 42
FR 28139, June 2, 1977; 49 FR 1042, Jan. 6, 1984;
55 FR 20607, May 18, 1990]

§ 222.25 Applications for modification
of permit by permittee.

Where circumstances have changed
so that an applicant or permittee
desires to have any term or condition
of his application or permit modified,
he must submit in writing full jus-
tification and supporting information
in conformance with the provisions of
this part and the part under which the
permit has been issued or requested.
Such applications for modification are
subject to the same issuance criteria as
are original applications, as provided
in §§ 222.22(c) and 222.23(c).

[39 FR 41375, Nov. 27, 1974, as amended at 55
FR 20607, May 18, 1990]

§ 222.26 Amendment of permits by
NMFS.

All permits are issued subject to the
condition that the National Marine
Fisheries Service reserves the right to
amend the provisions of a permit for
just cause at any time during its term.
Such amendments take effect on the

date of notification, unless otherwise
specified.

[39 FR 41375, Nov. 27, 1974]

§ 222.27 Procedures for suspension,
revocation, or modification of per-
mits.

Any violation of the applicable provi-
sions of parts 217 through 222 of this
chapter, or of the Act, or of a condition
of the permit may subject the certifi-
cate holder to the following:

(a) The penalties provided in the Act;
and

(b) Suspension, revocation, or modi-
fication of the permit, as provided in
subpart D of 15 CFR part 904.

[49 FR 1043, Jan. 6, 1984, as amended at 55 FR
20607, May 18, 1990]

§ 222.28 Possession of permits.
(a) Any permit issued under these

regulations must be in the possession
of the person to whom it is issued (or
an agent of such person) during:

(1) The time of the authorized taking,
importation, exportation, or other act;

(2) The period of any transit of such
person or agent which is incident to
such taking, importation, exportation,
or other act; and

(3) Any other time while any animal
under such permit is in the possession
of such person or agent.

(b) A duplicate copy of the issued per-
mit must be physically attached to the
tank, container, package, enclosure, or
other means of containment, in which
the animal is placed for purposes of
storage, transit, supervision, or care.

[39 FR 41375, Nov. 27, 1974]

Subpart D—Special Prohibitions

§ 222.31 Approaching humpback
whales in Hawaii.

Except as provided in subpart C (En-
dangered Fish or Wildlife Permits) of
this part it is unlawful for any person
subject to the jurisdiction of the
United States to commit, to attempt
to commit, to solicit another to com-
mit, or to cause to be committed, with-
in 200 nautical miles (370.4 km) of the
Islands of Hawaii, any of the following
acts with respect to humpback whales
(Megaptera novaeangliae):
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(a) Operate any aircraft within 1,000
ft (300 m) of any humpback whale; or

(b) Approach by any means, within
100 yd (90 m) of any humpback whale;
or

(c) Cause a vessel or other object to
approach within 100 yd (90 m) of a
humpback whale; or

(d) Disrupt the normal behavior or
prior activity of a whale by any other
act or omission. A disruption of normal
behavior may be manifested by, among
other actions on the part of the whale,
a rapid change in direction or speed; es-
cape tactics such as prolonged diving,
underwater course changes, underwater
exhalation, or evasive swimming pat-
terns; interruptions of breeding, nurs-
ing, or resting activities, attempts by a
whale to shield a calf from a vessel or
human observer by tail swishing or by
other protective movement; or the
abandonment of a previously fre-
quented area.

[60 FR 3775, Jan. 19, 1995]

§ 222.32 Approaching North Atlantic
right whales.

(a) Prohibitions. Except as provided
under paragraph (c) of this section, it
is unlawful for any person subject to
the jurisdiction of the United States to
commit, attempt to commit, to solicit
another to commit, or cause to be com-
mitted any of the following acts:

(1) Approach (including by intercep-
tion) within 500 yards (460 m) of a right
whale by vessel, aircraft, or any other
means;

(2) Fail to undertake required right
whale avoidance measures specified
under paragraph (b) of this section.

(b) Right whale avoidance measures.
Except as provided under paragraph (c)
of this section, the following avoidance
measures must be taken if within 500
yards (460 m) of a right whale:

(1) If underway, a vessel must steer a
course away from the right whale and
immediately leave the area at a slow
safe speed;

(2) An aircraft must take a course
away from the right whale and imme-
diately leave the area at a constant
airspeed.

(c) Exceptions. The following excep-
tions apply to this section, but any
person who claims the applicability of

an exception has the burden of proving
that the exception is applicable:

(1) Paragraphs (a) and (b) of this sec-
tion do not apply if a right whale ap-
proach is authorized by NMFS through
a permit issued under subpart C (En-
dangered Fish or Wildlife Permits) of
this part or through a similar author-
ization.

(2) Paragraphs (a) and (b) of this sec-
tion do not apply where compliance
would create an imminent and serious
threat to a person, vessel, or aircraft.

(3) Paragraphs (a) and (b) of this sec-
tion do not apply when approaching to
investigate a right whale entanglement
or injury, or to assist in the
disentanglement or rescue of a right
whale, provided that permission is re-
ceived from NMFS or a NMFS designee
prior to the approach.

(4) Paragraphs (a) and (b) of this sec-
tion do not apply to an aircraft unless
the aircraft is conducting whale watch
activities or is being operated for that
purpose.

(5) Paragraph (b) of this section does
not apply to the extent that a vessel is
restricted in her ability to maneuver,
and because of the restriction, cannot
comply with paragraph (b) of this sec-
tion.

[62 FR 6738, Feb. 13, 1997]

§ 222.33 Special prohibitions relating
to endangered Steller sea lion pro-
tection.

General. The regulatory provisions
set forth in part 227, which govern
threatened Steller sea lions, shall also
apply to the western population of
Steller sea lions, which consists of all
Steller sea lions from breeding colonies
located west of 144 °W. long.

[62 FR 24355, May 5, 1997]

Subpart E—Incidental Capture of
Endangered Sea Turtles

§ 222.41 Policy regarding incidental
capture of sea turtles.

Shrimp fishermen in the southeast-
ern United States and the Gulf of Mex-
ico who comply with rules for threat-
ened sea turtles specified in § 227.72(e)
of this subchapter will not be subject
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(a) Operate any aircraft within 1,000
ft (300 m) of any humpback whale; or

(b) Approach by any means, within
100 yd (90 m) of any humpback whale;
or

(c) Cause a vessel or other object to
approach within 100 yd (90 m) of a
humpback whale; or

(d) Disrupt the normal behavior or
prior activity of a whale by any other
act or omission. A disruption of normal
behavior may be manifested by, among
other actions on the part of the whale,
a rapid change in direction or speed; es-
cape tactics such as prolonged diving,
underwater course changes, underwater
exhalation, or evasive swimming pat-
terns; interruptions of breeding, nurs-
ing, or resting activities, attempts by a
whale to shield a calf from a vessel or
human observer by tail swishing or by
other protective movement; or the
abandonment of a previously fre-
quented area.

[60 FR 3775, Jan. 19, 1995]

§ 222.32 Approaching North Atlantic
right whales.

(a) Prohibitions. Except as provided
under paragraph (c) of this section, it
is unlawful for any person subject to
the jurisdiction of the United States to
commit, attempt to commit, to solicit
another to commit, or cause to be com-
mitted any of the following acts:

(1) Approach (including by intercep-
tion) within 500 yards (460 m) of a right
whale by vessel, aircraft, or any other
means;

(2) Fail to undertake required right
whale avoidance measures specified
under paragraph (b) of this section.

(b) Right whale avoidance measures.
Except as provided under paragraph (c)
of this section, the following avoidance
measures must be taken if within 500
yards (460 m) of a right whale:

(1) If underway, a vessel must steer a
course away from the right whale and
immediately leave the area at a slow
safe speed;

(2) An aircraft must take a course
away from the right whale and imme-
diately leave the area at a constant
airspeed.

(c) Exceptions. The following excep-
tions apply to this section, but any
person who claims the applicability of

an exception has the burden of proving
that the exception is applicable:

(1) Paragraphs (a) and (b) of this sec-
tion do not apply if a right whale ap-
proach is authorized by NMFS through
a permit issued under subpart C (En-
dangered Fish or Wildlife Permits) of
this part or through a similar author-
ization.

(2) Paragraphs (a) and (b) of this sec-
tion do not apply where compliance
would create an imminent and serious
threat to a person, vessel, or aircraft.

(3) Paragraphs (a) and (b) of this sec-
tion do not apply when approaching to
investigate a right whale entanglement
or injury, or to assist in the
disentanglement or rescue of a right
whale, provided that permission is re-
ceived from NMFS or a NMFS designee
prior to the approach.

(4) Paragraphs (a) and (b) of this sec-
tion do not apply to an aircraft unless
the aircraft is conducting whale watch
activities or is being operated for that
purpose.

(5) Paragraph (b) of this section does
not apply to the extent that a vessel is
restricted in her ability to maneuver,
and because of the restriction, cannot
comply with paragraph (b) of this sec-
tion.

[62 FR 6738, Feb. 13, 1997]

§ 222.33 Special prohibitions relating
to endangered Steller sea lion pro-
tection.

General. The regulatory provisions
set forth in part 227, which govern
threatened Steller sea lions, shall also
apply to the western population of
Steller sea lions, which consists of all
Steller sea lions from breeding colonies
located west of 144 °W. long.

[62 FR 24355, May 5, 1997]

Subpart E—Incidental Capture of
Endangered Sea Turtles

§ 222.41 Policy regarding incidental
capture of sea turtles.

Shrimp fishermen in the southeast-
ern United States and the Gulf of Mex-
ico who comply with rules for threat-
ened sea turtles specified in § 227.72(e)
of this subchapter will not be subject
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to civil penalties under the Act for in-
cidental captures of endangered sea
turtles by shrimp trawl gear.

[52 FR 24251, June 29, 1987]

§ 222.42 Special prohibitions relating
to leatherback sea turtles.

Special prohibitions relating to
leatherback sea turtles are provided at
§ 227.72(e)(2)(iv) of this chapter.

[60 FR 25623, May 12, 1995]

PART 225—FEDERAL/STATE CO-
OPERATION IN THE CONSERVA-
TION OF ENDANGERED AND
THREATENED SPECIES

Sec.
225.1 Purpose of regulations.
225.2 Scope of regulations.
225.3 Definitions.
225.4 Cooperation with the States.
225.5 Cooperative agreement.
225.6 Allocation of funds.
225.7 Financial assistance.
225.8 Availability of funds.
225.9 Payments.
225.10 Assurances.
225.11 Submission of documents.
225.12 Project evaluation.
225.13 Contracts.
225.14 Inspection.

AUTHORITY: Endangered Species Act of
1973, 87 Stat. 884, 16 U.S.C. 1531–1543, Pub. L.
93–205.

SOURCE: 41 FR 24354, June 16, 1976, unless
otherwise noted.

§ 225.1 Purpose of regulations.
The regulations in this part imple-

ment section 6 of the Endangered Spe-
cies Act of 1973, 87 Stat. 884, 16 U.S.C.
1531 through 1543, Pub. L. 93–205 which
provides, under certain circumstances,
for cooperative agreements with and fi-
nancial assistance to the States.

§ 225.2 Scope of regulations.
This part applies to endangered and

threatened species under the jurisdic-
tion of the Department of Commerce
(see 50 CFR 222.23(a)).

§ 225.3 Definitions.
In addition to the definitions con-

tained in the Act, and unless the con-
text otherwise requires, in this part
225:

(a) Act means the Endangered Species
Act of 1973, 87 Stat. 884, 16 U.S.C. 1531
through 1543, Pub. L. 93–205.

(b) Agreements mean signed docu-
mented statements of the actions to be
taken by the State(s) and the Director
in furthering certain purposes of the
Act. They include:

(1) A Cooperative Agreement entered
into pursuant to section 6(c) of the Act
and, where appropriate, containing pro-
visions found in section 6(d)(2) of the
Act.

(2) A Grant-In-Aid Award which in-
cludes a statement of the actions to be
taken in connection with the conserva-
tion of endangered or threatened spe-
cies receiving Federal financial assist-
ance, objectives and costs of such ac-
tions, and costs to be borne by the Fed-
eral Government and by the State(s).

(c) Application for Federal Assistance
means a description of work to be ac-
complished, including objectives and
needs, expected results and benefits,
approach, cost, location and time re-
quired for completion.

(d) Director means the Director of the
National Marine Fisheries Service, Na-
tional Oceanic and Atmospheric Ad-
ministration, Department of Com-
merce, or his authorized designee.

(e) Program means a State-developed
plan for the conservation and manage-
ment of all resident species which are
deemed by the Secretary to be endan-
gered or threatened and those which
are deemed by the State to be endan-
gered or threatened, which includes
goals, priorities, strategies, actions,
and funding necessary to accomplish
the objectives on an individual species
basis.

(f) Project means a substantial under-
taking to conserve the various endan-
gered or threatened species.

(g) Project segment means an essential
part or a division of a project, usually
separated as a period of time, occasion-
ally as a unit of work.

(h) Resident species means, for pur-
poses of these regulations, with respect
to a State, a species which exists in the
wild in that State during any part of
its life.

(i) Secretary means the Secretary of
Commerce or his authorized designee.
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