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DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018—-AT68

Endangered and Threatened Wildlife
and Plants; Designation of Critical
Habitat for the California Tiger
Salamander, Central Population

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), are
designating critical habitat for the
Central population of the California
tiger salamander (Ambystoma
californiense) pursuant to the
Endangered Species Act of 1973, as
amended (Act). In total, approximately
199,109 acres (ac) (80,576 hectares (ha))
fall within the boundaries of the critical
habitat designation. The critical habitat
is located within 19 counties in
California.

DATES: This rule becomes effective on
September 22, 2005.

ADDRESSES: Comments and materials
received, as well as supporting
documentation used in the preparation
of this final rule, will be available for
public inspection, by appointment,
during normal business hours, at the
Sacramento Fish and Wildlife Office,
2800 Cottage Way, Sacramento, CA
95825 (telephone (916) 414-6600). The
final rule, economic analysis, and map
will also be available via the Internet at
http://sacramento.fws.gov or by
contacting the Sacramento Fish and
Wildlife.

FOR FURTHER INFORMATION CONTACT:
Arnold Roessler, Sacramento Fish and
Wildlife Office at the address above
(telephone (916) 414—6600; facsimile
(916) 414-6712).

SUPPLEMENTARY INFORMATION:

Designation of Critical Habitat Provides
Little Additional Protection to Species

In 30 years of implementing the Act,
the Service has found that the
designation of statutory critical habitat
provides little additional protection to
most listed species, while consuming
significant amounts of available
conservation resources. The Service’s
present system for designating critical
habitat has evolved since its original
statutory prescription into a process that
provides little real conservation benefit,
is driven by litigation and the courts
rather than biology, limits our ability to
fully evaluate the science involved,

CONSumes enormous agency resources,
and imposes huge social and economic
costs. The Service believes that
additional agency discretion would
allow our focus to return to those
actions that provide the greatest benefit
to the species most in need of
protection.

Role of Critical Habitat in Actual
Practice of Administering and
Implementing the Act

While attention to and protection of
habitat is paramount to successful
conservation actions, we have
consistently found that, in most
circumstances, the designation of
critical habitat is of little additional
value for most listed species, yet it
consumes large amounts of conservation
resources. Sidle (1987) stated, ‘“Because
the Act can protect species with and
without critical habitat designation,
critical habitat designation may be
redundant to the other consultation
requirements of section 7.”” Currently,
only 473 species or 38 percent of the
1,253 listed species in the U.S. under
the jurisdiction of the Service have
designated critical habitat.

We address the habitat needs of all
1,253 listed species through
conservation mechanisms such as
listing, Section 7 consultations, the
Section 4 recovery planning process, the
Section 9 protective prohibitions of
unauthorized take, Section 6 funding to
the States, and the Section 10 incidental
take permit process. The Service
believes that it is these measures that
may make the difference between
extinction and survival for many
species.

We note, however, that the August 6,
2004, Ninth Circuit judicial opinion,
Gifford Pinchot Task Force v. United
States Fish and Wildlife Service) found
our definition of adverse modification
was invalid. In response to the decision,
the Director provided guidance to the
Service based on the statutory language.

Procedural and Resource Difficulties in
Designating Critical Habitat

We have been inundated with
lawsuits for our failure to designate
critical habitat, and we face a growing
number of lawsuits challenging critical
habitat determinations once they are
made. These lawsuits have subjected the
Service to an ever-increasing series of
court orders and court-approved
settlement agreements, compliance with
which now consumes nearly the entire
listing program budget. This leaves the
Service with little ability to prioritize its
activities to direct scarce listing
resources to the listing program actions

with the most biologically urgent
species conservation needs.

The consequence of the critical
habitat litigation activity is that limited
listing funds are used to defend active
lawsuits, to respond to Notices of Intent
(NOISs) to sue relative to critical habitat,
and to comply with the growing number
of adverse court orders. As a result,
listing petition responses, the Service’s
own proposals to list critically
imperiled species, and final listing
determinations on existing proposals are
all significantly delayed.

The accelerated schedules of court
ordered designations have left the
Service with almost no ability to
provide for adequate public
participation or to ensure a defect-free
rulemaking process before making
decisions on listing and critical habitat
proposals due to the risks associated
with noncompliance with judicially-
imposed deadlines. This in turn fosters
a second round of litigation in which
those who fear adverse impacts from
critical habitat designations challenge
those designations. The cycle of
litigation appears endless, is very
expensive, and in the final analysis
provides relatively little additional
protection to listed species.

The costs resulting from the
designation include legal costs, the cost
of preparation and publication of the
designation, the analysis of the
economic effects and the cost of
requesting and responding to public
comment, and in some cases the costs
of compliance with the National
Environmental Policy Act (NEPA). None
of these costs result in any benefit to the
species that is not already afforded by
the protections of the Act enumerated
earlier, and they directly reduce the
funds available for direct and tangible
conservation actions.

Background

A physical description of the
California tiger salamander, its
taxonomy, distribution, life history,
biology, habitat requirements and
characteristics, dispersal and migration,
and other relevant information is
included in the Background sections of
the final rule to list the California tiger
salamander as a threatened species (69
FR 47212; August 4, 2004) and the
proposed rule to designate critical
habitat for the Central population of
California tiger salamander (69 FR
48570; August 10, 2004). Additional
relevant information may be found in
the final rules to list the Santa Barbara
County population of the California
tiger salamander as endangered (65 FR
57242; September 21, 2000) and to list
the Sonoma County population of the
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California tiger salamander as
endangered (68 FR 13498; March 19,
2003), and the final rule to designate
critical habitat for the Santa Barbara
population (69 FR 68568; November 24,
2004).

Previous Federal Actions

On August 10, 2004, we published in
the Federal Register a proposed rule to
designate critical habitat for the Central
population of the California tiger
salamander (referred to hereinafter as
“CTS Central population”) (69 FR
48570). On October 13, 2004, a
complaint was filed in the U.S. District
Court for the Northern District of
California (Center for Biological
Diversity and Environmental Defense
Council v. U.S. Fish and Wildlife
Service et al. (Case No. C-04 4324
FMS)), which in part identified the
failure of designating critical habitat for
the California tiger salamander in the
central portion of its range. On February
3, 2005, the district court approved a
settlement agreement between the
parties that established an August 10,
2005, deadline for final designation of
critical habitat for the California tiger
salamander in the central portion of its
range to be submitted to the Federal
Register for publication. This final
rulemaking is being made in order to
meet the date established in accordance
with the settlement agreement. For a
discussion of other previous Federal
actions regarding the California tiger
salamander, please see the final rule to
list the Central population of the
California tiger salamander as a
threatened species across its range (69
FR 47212, August 4, 2004). Other
Federal actions regarding California
tiger salamander prior to May 2004 are
summarized in that final rule and are
incorporated by reference.

Summary of Comments and
Recommendations

We requested written comments from
the public on the proposed designation
of critical habitat for the Central
population of California tiger
salamander in the proposed rule
published on August 10, 2004 (69 FR
48570). We also contacted appropriate
Federal, State, and local agencies;
scientific organizations; and other
interested parties and invited them to
comment on the proposed rule. In
addition, we held five public meetings/
workshops between January 2005 and
March 2005, in the following California
locations: Fresno, Merced, Modesto, Red
Bluff, and Sacramento. During those
public meetings we provided
information on the designation,
accepted written comments from the

public, answered questions related to
the designation, and provided
information on schedules and contacts
for additional information and
subsequent open comment periods.

During the comment period that
opened on August 10, 2004, and closed
on October 12, 2004, we received
comments directly addressing the
proposed critical habitat designation:
one from a peer reviewer, one from a
Federal agency, six from Department of
Defense agencies, one from a State
agency, two from local government, and
34 from organizations or individuals.
We received a single request for a public
hearing prior to the deadline of
September 24, 2004. Sacramento Fish
and Wildlife Office staff met with the
requester and discussed the Public
Hearing process procedures and their
client’s critical habitat concerns
regarding Central Valley Region Unit 1
in Yolo County, California. On March 9,
2005, we received a written withdrawal
of the public hearing request (Service in
litt. 2005; Neasham in litt. 2005).

During the comment period that
opened on July 18, 2005, and closed on
August 3, 2005, we received an
additional 40 comments directly
addressing the proposed critical habitat
designation and or the draft economic
analysis. Of these latter comments, three
were from peer reviewers, one from a
Federal agency, and 32 were from
organizations or individuals. We
received no additional State comments.

The comments we received were
reviewed and the significant comments
were grouped into general issues
specifically relating to the proposed
critical habitat designation for Central
population of CTS, and are addressed in
the following summary and
incorporated into the final rule, as
appropriate.

Peer Review

In accordance with our policy
published on July 1, 1994 (59 FR
34270), we solicited expert opinions
from 15 knowledgeable individuals with
scientific expertise that included
familiarity with the species, the
geographic region in which the species
occurs, and conservation biology
principles. We received a response from
four of the peer reviewers. Peer review
comments are addressed in the
following summary and incorporated
into the final rule as appropriate.

Peer Reviewer Comments

Comment: The peer reviewer agreed
with our approach to the long term
conservation of the species. The peer
reviewer agreed that conservation of the
range of habitat types in which a species

occurs helps maintain local adaptations
that are important for long term
viability.

Our Response: In our proposal to
designate critical habitat we identified
those five approaches to conserve the
Central population of the California
tiger salamander, and we continue to
apply these approaches in this final
rule. To ensure the long term
conservation of the species, Primary
Constituent Elements (PCEs) were
identified (see Primary Constituent
Element section), and critical habitat
units are designated consistent with
these five principles.

Comment: The peer reviewer stated
that the term, “rescue ponds” may be
misapplied or misunderstood by the
general public and suggested using the
more easily understood term, ““dispersal
ponds” instead. Another reviewer
suggested we specifically define the
types of breeding habitat.

Our Response: We agree and have
replaced that term throughout this final
rule. The term “dispersal ponds,” which
is defined as ponds located away from
the pond in which the adult or juvenile
CTS was born, encompasses the
definition of “rescue ponds.” We have
further refined our description of the
primary constituent elements including
breeding habitat in the final rule.

Issue 1: Department of Defense (DOD)

Comment: The Army has requested
that their lands at Fort Hunter-Liggett be
exempted from final critical habitat
designation based on their Integrated
Natural Resources Management Plan
(INRMP) providing a benefit to the CTS
in accordance with section 4(a)(3) of the
Act. Section 318 of fiscal year 2004
National Defense Authorization Act
(Pub. L. 108-136) amended section 4 of
the Endangered Species Act to address
the relationship of INRMPs to critical
habitat by adding a new section
4(a)(3)(B). This provision prohibits us
from designating as critical habitat any
lands or other geographical areas owned
or controlled by the DOD, or designated
for its use, that are subject to an INRMP
prepared under section 101 of the Sikes
Act, if the Secretary of the Interior
determines, in writing, that such plan
provides a benefit to the species for
which critical habitat is proposed for
designation.

Our Response: We have determined
that exclusion of Fort Hunter-Liggett
from final critical habitat for CTS under
section 4(a)(3) of the Act is appropriate.

Comment: The Army requested that
areas identified for development in their
Installation-wide Multispecies Habitat
Management Plan for Former Fort Ord
be excluded from critical habitat, in
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accordance with section 4(b)(2) of the
Act, because they believe that
designation of critical habitat in those
areas would result in economic costs
and delays such that the benefits of
exclusion would outweigh the benefits
of inclusion. Specifically, they
requested exclusion of the Bureau of
Land Management (BLM) Office
(approximately 5 hectares (ha)(13
acres(ac))) and Military Operations-
Urban Terrain Facility (MOUT)
(approximately 22 ha (54 ac)) parcels,
which are surrounded by the
approximately 6000-ha (15,000 ac)
Natural Resource Management Area
(NRMA). The NRMA will be managed
by BLM with the primary management
goals being conservation and
enhancement of threatened and
endangered species. They also requested
exclusion of a two percent development
allowance within the NRMA and of all
existing paved roads and their
associated shoulders.

Our Response: The BLM Office and
MOUT parcels are relatively small areas
which are already partially developed
and are identified for additional
development. It is our intent to avoid
developed areas because they lack any
PCEs in this designation. We have,
therefore, not included these areas in
critical habitat (see description of
Central Coast Region, Unit 2).

The two percent development
allowance within the NRMA would
allow for up to two percent of areas with
natural vegetation to be converted to
buildings or other development-oriented
uses, such as public access, grazing,
police and fire training, and education
and research. However, specific
development plans do not exist. We
cannot determine the effects of
excluding unknown development
location(s) and, therefore, we are not
excluding them from critical habitat.

When determining critical habitat
boundaries, we made every effort to
avoid proposing the designation of
developed areas such as buildings,
paved areas, boat ramps, and other
structures that lack PCEs for the Central
population of the CTS. Any such
structures inadvertently left inside
proposed critical habitat boundaries are
not considered part of the proposed
unit. This also applies to the land on
which such structures sit directly.
Therefore, Federal actions limited to
these areas would not trigger section 7
consultations, unless they affect the
species and/or PCEs in adjacent critical
habitat.

Issue 2: Habitat and Species Specific
Information

Comment: Habitat/species are not
present on some selected lands that
have been proposed to be designated as
critical habitat.

Our Response: We believe that we
used the best scientific and commercial
information available in determining
those areas essential for the CTS
proposed critical habitat designation.
We revised the proposed designation
based on information received during
the comment periods and have adjusted
the designation accordingly. In this final
designation, we used additional
available information, such as detailed
aerial imagery, to refine and map critical
habitat (please refer to the Criteria Used
to Identify Critical Habitat section). The
areas designated as final critical habitat
are occupied and have habitat features
that are essential for the conservation of
the species. Even though an area may be
mapped as critical habitat, individual
salamanders may or may not be present
on any one parcel at all times because
some lands may function solely as
dispersal habitat for the species and
individual salamanders would only be
found on those lands during migration.

Comment: The Service has not clearly
established that the proposed critical
habitat areas are essential to the
conservation of the CTS nor provided an
explanation of why some other
occupied areas are not essential. Also,
the descriptions of the PCEs do not
explain the basis of what is essential to
species conservation.

Our Response: To provide for the long
term conservation of the species, we
identified those features essential to the
conservation of the species (see Primary
Constituent Elements section). The
criteria used to designate critical habitat
units is consistent with the following
five conservation principles: (1)
Maintaining the current genetic
structure across the species range; (2)
maintaining the current geographic,
elevational, and ecological distribution;
(3) protecting the hydrology and water
quality of breeding pools and ponds; (4)
retaining or providing for connectivity
between breeding locations for genetic
exchange and recolonization; and (5)
protecting sufficient barrier-free upland
habitat around each breeding location to
allow for sufficient survival and
recruitment to maintain a breeding
population over the long term. We
excluded any areas that do not contain
one or more of the PCEs or that were
determined not to be essential for the
conservation of the species because: (1)
The area is highly degraded and may
not be restorable; (2) the area is small,

highly fragmented, or isolated and may
provide little or no long term
conservation value; and (3) other areas
within the geographic region were
determined to be sufficient to meet the
species needs for conservation.

Comment: One commenter stated that
critical habitat for the species is not
prudent and determinable.

Our Response: According to our
regulations at 50 CFR 424.12, a
designation of critical habitat is not
prudent when one or both or the
following situations exist: (1) The
species is threatened by taking or other
human activity and identification of
critical habitat can be expected to
increase the degree of such threat to the
species, or (2) such designation of
critical habitat would not be beneficial
to the species. In the final rule listing
the Central population of the CTS as
threatened (August 4, 2004; 69 FR
47212), we found that a designation of
critical habitat was prudent and
subsequently published a proposed rule
to designate critical habitat on August
10, 2004 (69 FR 48570). We did not find
any information indicating that
designating critical habitat would
increase risk to this species and the
large body of scientific information
available on the California tiger
salamander provides a sufficient basis
for us to define PCEs and designate
critical habitat. Our reasoning is
discussed in the final listing rule, and
we believe this rationale is still
applicable.

Comment: Several comments stated
that we have not conducted surveys
across most of the range of the species
and haven’t established what is critical
habitat for the species. Several
commenters asserted that we lack site-
specific information (presence) across
the range of the species, and more
studies are needed to determine critical
habitat for the species. One commenter
requested that we postpone designating
critical habitat until site-specific
surveys are completed over the range of
the species.

Our Response: We acknowledge that
rangewide surveys over all areas that the
species may be distributed have not
been conducted. Nonetheless, we feel
that we have sufficient peer-reviewed
scientific and commercial data
regarding the range, distribution,
biology, and ecology of the Central
population of the CTS to designate
critical habitat. Given the large body of
existing CTS scientific and commercial
data, we feel that additional site-specific
data is not necessary to designate
critical habitat for the Central
population of the CTS. We have used
the best scientific and commercial data
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that is available to determine what
habitat features are essential for the
conservation of this species. We feel
that additional surveys at this time
across the range of this species would be
of little assistance in developing an
improved understanding of the PCEs for
this species.

Comment: One commenter stated that
critical habitat is not needed to stop
development because most CTS habitat
is not threatened by development in the
foreseeable future.

Our Response: The purpose of
designating critical habitat is not to stop
development, but to provide for the
conservation of the species. The listing
rule states that the species is threatened
by development in the foreseeable
future by a variety of factors including
habitat destruction, degradation, and
fragmentation due to urban
development and conversion to
intensive agriculture, hybridization with
nonnative salamanders, inadequate
regulatory mechanisms, nonnative
predators, and pesticide drift, and CTS
continues to be threatened by these
factors.

Comment: One commenter stated that
the species is already protected enough
by private and Federal programs. A total
of 15 percent of all extant occurrences
(96 breeding locations) and 3,326,807
acres of habitat are protected by the
Williamson Act or Food Security Zones.

Our Response: A critical habitat
designation means that Federal agencies
are required to consult with the Service
on the impacts of actions they
undertake, fund, or permit on
designated critical habitat. While in
many cases, these requirements may not
provide substantial additional
protection for most species, they do
direct the Service to consider
specifically whether a proposed action
will affect the functionality of essential
habitat to serve its intended
conservation role for a species rather
than to focus exclusively on whether the
action is likely to jeopardize the species’
continued existence. We agree,
however, that even absent a critical
habitat designation, Federal agencies are
still required to consult on the impacts
of their activities on listed species and
their habitat.

Fifteen percent of CTS breeding
locations is an insufficient amount of
protected habitat for the conservation of
the species, especially when more than
the breeding ponds themselves need
protection in order to conserve the
species. To ensure the long term
conservation of the species, we
identified those features essential to the
conservation of the species (see Primary

Constituent Element section). The
criteria we used to designate critical
habitat units is consistent with the five-
pronged approach identified earlier.

The California Land and Conservation
Act, more commonly known as the
Williamson Act, has been an
agricultural land protection program
since its enactment in 1965. In 1998, the
California Legislature enhanced the
Williamson Act with farmland security
zone provisions. The Williamson Act is
a voluntary program that offers tax
incentives in exchange for voluntary
restrictive land uses for agricultural and
compatible open space uses under a
minimum 10-year rolling contract with
local governments. The food security
zone provisions offer a tax reduction for
a 20-year minimum rolling contract
term. These contracted areas may offer
some limited protection from habitat
destruction. However, these contracts
do not significantly provide for long
term conservation of the species, as they
may not be renewed by the property
owner upon expiration and they can be
canceled prior to the end of the contract
term, based upon board approval and
payment of a cancellation fee.

Comment: One commenter stated that
critical habitat is not warranted because
the species is extant across its historical
range and half the range remains
suitable.

Our Response: The term, “not
warranted,”” applies to a petition to list
the species as threatened or endangered
and is a result that is possible for a
petition finding. We do not have a “not
warranted” option for a critical habitat
designation. Although we agree that
salamanders can still be found across
their historical range and habitat
remains suitable, the species continues
to be threatened by destruction,
fragmentation, and degradation of
wetland and associated upland habitats
due to urban development, conversion
of habitats to intensive agriculture,
predation by nonnative species, disease,
agricultural and landscape
contaminants, rodent and mosquito
control, and hybridization with
nonnative tiger salamanders now and in
the foreseeable future.

Issue 3: Unit Designations

Comment: One commenter stated that
the units need to be connected.

Our Response: We disagree that all
critical habitat units need to be
connected. We determined that the
conservation of the species would be
best served if the PCEs include dispersal
habitat for CTS to meet the animal’s
requisite biological needs. For the
proposed critical habitat designation,
we developed a specific strategy for

determining which areas would be
considered critical habitat. Part of that
strategy was to connect separated CTS
records based on the known dispersal
capabilities and continuous habitat
between occurrences and/or breeding
locations. Connecting large areas of
unknown occupancy which may or may
not support CTS, or the PCEs, would not
materially contribute to the
conservation of the species. For more
information, please see the Criteria and
Methodology sections.

Comment: Several commenters stated
that the unit descriptions are
incomplete and, in some cases,
inaccurate.

Our Response: In response to
information provided during the two
public comment periods and the
information received during the public
meeting and workshops, we made
corrections to two of the proposed
critical habitat unit descriptions. We
feel that we have provided sufficient
information for the public to generally
understand the location of each unit and
are ready to assist individuals with any
additional information requests on the
locations of the critical habitat units.
For further information on this
designation and specific units, please
contact the Sacramento Fish and
Wildlife Office (see ADDRESSES section
above).

Comment: One commenter stated that
the PCE descriptions are unclear.

Our Response: In accordance with
section 3(5)(A)(i) of the Act and
regulations at 50 CFR 424.12, in
determining which areas to propose as
critical habitat, we are required to base
critical habitat determinations on the
best scientific and commercial data
available and to consider those physical
and biological features, the PCEs, that
are essential to the conservation of the
species and that may require special
management considerations and
protection. These include, but are not
limited to: Space for individual and
population growth and for normal
behavior; food, water, air, light,
minerals, or other nutritional or
physiological requirements; cover or
shelter; sites for breeding, reproduction,
and rearing (or development) of
offspring; and habitats that are protected
from disturbance or are representative of
the historic geographical and ecological
distributions of a species. The comment
letter did not specify what was unclear
about the PCEs described in the
proposed rule. For a full description of
each of the PCEs, please refer to the
Primary Constituent Element section
below.



49384

Federal Register/Vol. 70, No. 162/ Tuesday, August 23, 2005/Rules and Regulations

Issue 4: Social and Economic Costs/
Regulatory Burden

Comment: Several commenters
asserted that critical habitat results in an
increased regulatory burden, increased
landowner costs, and restricts land uses
and property rights.

Our Response: The economic analysis
identifies the costs which accrue as a
result of the designation. These costs
will be incurred when a Federal
approval or permit is required, or
Federal funds are involved with a
project proposed on private property,
the critical habitat designation poses no
regulatory burden for private
landowners, and in particular, should
not affect farming and ranching
activities on private lands. Routine
ranching activities are also exempt from
take under the 4(d) rule at 50 CFR
17.43(c).

While the designation of critical
habitat does not itself result in the
regulation of non-federal actions on
private lands, the listing of the Central
population of California tiger
salamander under the Endangered
Species Act may affect private
landowner’s actions. Actions which
could result in take of California tiger
salamanders (e.g., ground disturbing
activities such as soil compaction or soil
remediation activities) require
authorization for take following
consultation under Section 7 or an
incidental take permit under section 10
of the Act. Because the Central
population of CTS has been listed since
2004, proposed actions on private lands
that require Federal authorization or
funding that may affect the listed entity
already undergo consultation under
Section 7 to ensure that their actions are
not likely to jeopardize the continued
existence of the species. Future
consultations involving private lands
will also analyze the effect of the
proposed action on designated critical
habitat when a Federal nexus exists.

Comment: One commenter stated that
all critical habitat lands, not just habitat,
are now subject to Service jurisdiction.

Our Response: Federal agencies have
the responsibility to consult with us if
a Federal action may affect a federally-
listed species even absent critical
habitat designation for that species. This
requirement exists for all lands. We also
determine whether a proposed project
will adversely modify or destroy any
designated critical habitat. Private
individuals also share the same
responsibility but may need to seek
authorization for incidental take under
section 10 of the Act.

Comment: One commenter stated that
critical habitat designation burdens

landowners with determining if their
lands have PCEs and that the costs of
determining PCEs on private lands
should be undertaken by the Service.
Other commenters stated that the
designation of critical habitat means
that regulatory agencies will oversee
agricultural and ranching practices, that
critical habitat will impact housing
development by delaying the
development process and thereby
increase costs, and that the designation
of critical habitat will increase delays in
permit processing.

Our Response: Designation of critical
habitat in areas occupied by the species
does not necessarily result in a
regulatory burden above that already in
place due to the presence of the listed
species. The Service will work with
private landowners to identify activities
and modifications to activities that will
not result in take, to develop measures
to minimize the potential for take, and
to provide authorizations for take
through sections 7 and 10 of the Act.
One intention of critical habitat is to
inform people of areas that contain the
features that are essential for the
conservation of the species. We
encourage landowners to work in
partnership with us to develop plans
that allow their land management and
development practices to proceed in a
manner consistent with the
conservation of listed species. The
California tiger salamander is already a
federally-listed species, and as such,
development projects that may result in
take of the species are already required
to consult with the Service under
Section 7 or Section 10 of the Act.
Assuming a federal nexus exists,
designation of CH will not cause any
additional delays to housing
developments due to consultation
requirements.

Comment: A commenter stated that
sections 7 and 10 of the Act already
sufficiently protect the species. Another
commenter stated that the U.S. Army
Corps of Engineers (Corps) already has
jurisdiction over vernal pools that are
used as CTS breeding ponds, so the
Clean Water Act (CWA) already protects
the species and its habitat.

Our Response: Sections 7 and 10 of
the Act function to ensure activities that
result in incidental take, or that may
adversely affect the species, will not
jeopardize the existence of the species,
while the larger role of critical habitat
functions to conserve the species. The
Act requires Federal agencies to consult
with us on actions they undertake, fund,
or permit on designated critical habitat
to ensure that those actions do not
adversely modify the designated critical
habitat. Although these requirements

may not provide substantial additional
protection for many species, they direct
the Service to consider whether or not
a proposed action would affect the
functionality of critical habitat to serve
its intended conservation role for a
species rather than to focus exclusively
on whether or not the proposed action
would be likely to jeopardize the
species’ continued existence. We agree
that even absent a critical habitat
designation, Federal agencies are still
required to consult on the effects of
their activities on listed species. Finally,
the Corps may take jurisdiction over
some of the aquatic breeding habitat of
the CTS, such as some vernal pools.
However, not all CTS breeding habitat
occurs on Corps jurisdictional wetlands.
Additionally, the CTS is a terrestrial
species that spends most of its adult life
in the surrounding uplands that are
generally not under the jurisdiction of
the Corps. Therefore, we conclude that
regulation of the discharge of fill into
waters of the United States by the Corps
under Section 404 of the CWA is
inadequate to protect the Central
population of CTS and its habitat.

Comment: Many commenters claimed
the Service violated the Administrative
Procedure Act and the Act because we
should have prepared an economic
analysis first and then proposed critical
habitat.

Our Response: Pursuant to the Act,
and clarified in our implementing
regulations at 50 CFR 424.19, we are
required to, “after proposing
designation of [a critical habitat] area,
consider the probable economic and
other impacts of the designation upon
proposed or ongoing activities.” The
purpose of the draft economic analysis
is to determine and evaluate the
potential economic effects of the
proposed designation. In order to
develop an economic analysis of the
effects of designating critical habitat, we
need to have identified an initial
proposal for the designation of critical
habitat. Following the publication of our
proposed designation of critical habitat
for the CTS, we developed a draft
economic analysis of the proposed
designation that was released for public
review and comment. The public was
allowed 60 days to comment on the
proposed designation and an additional
17 days to comment on both the draft
economic analysis and proposed
designation.

Issue 5: Notification and Comment
Period Comments

Comment: Several commenters stated
that all private landowners were not
notified about the proposed designation
of critical habitat, that additional public
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meetings are needed, and that the public
was not given enough opportunity to
comment because the draft economic
analysis was not published at the same
time or before the proposed rule to
designate critical habitat. Another
commenter stated that the Service
admits that the proposed critical habitat
was made without sufficient public
participation and without sufficient
scientific rigor and review, so the rule
should be withdrawn until evidence is
presented regarding species
conservation requirements.

Our Response: The proposed critical
habitat designation was published in the
Federal Register on August 10, 2004 (69
FR 48570), and we accepted comments
from all interested parties for a 60-day
comment period, until October 12, 2004.
On July 18, 2005, we reopened the
comment period for 17 days and made
available the draft economic analysis
(70 FR 41183). We held five public
workshops to provide information on
the CTS, and at those workshops, we
discussed opportunities for the public to
comment and provide input and
information. We solicited comments
from peer reviewers on the proposed
critical habitat designation for the CTS.
We received general support from
experts in the fields of ecology,
conservation, genetics, taxonomy, and
management reviewers of the proposed
rule. In addition, we are required to base
critical habitat designations on the best
available scientific and commercial data
available to us, to consider those
physical and biological features that are
essential to the conservation of the
species, and to consider whether such
areas may require special management
considerations and protection. Our
definition and explanation of the PCEs
was peer reviewed and the results of the
review did not indicate that our
definition or description of the PCEs
was lacking. Additionally, we have
revised our PCEs to more accurately
and/or precisely identify those physical
and biological features essential to the
species.

Comment: The Service should draft a
recovery plan for the species before
critical habitat is proposed to be
designated.

Our Response: Section 4 of the Act
requires us to designate critical habitat
at the time of listing to the maximum
extent prudent and determinable. While
we agree that a recovery plan is a useful
tool to assist us with determining which
areas contain the habitat features that
are essential for the conservation of a
species, we are unable to postpone the
final designation pending completion of
a recovery plan.

Issue 6: Property Rights

Comment: The proposed critical
habitat designation decreases land
values.

Our Response: We have finalized our
draft economic analysis of the impact of
critical habitat designation by
incorporating all substantive comments
received during the public comment
periods (See Economic Analysis
section).

Comment: The Service needs to
provide more information on which
agricultural practices are allowable, and
when consultation with us would be
necessary owing to crop changes.

Our Response: Some farming
practices benefit salamanders while
other practices may adversely affect
salamanders. For example, drawing
down pond water for frost protection
can conflict with CTS biological needs;
however, creating additional new ponds
may benefit CTS if the ponds stay
inundated long enough during the
period of juvenile metamorphosis
(approximately 12 weeks), with active,
regular control of nonnative species.
Activities carried out, funded, or
authorized by a Federal agency (i.e.,
activities with a Federal nexus) require
consultation pursuant to section 7 of the
Act if they may affect a federally listed
species and/or its designated critical
habitat. Our experience with
consultations on CTS is that few
agricultural activities have involved a
Federal nexus and thus have not
required a consultation under section 7
of the Act. In regard to grazing, we do
not foresee any change in the ability of
private landowners to graze their
property as a result of this designation
due to the establishment of the special
4(d) rule at 50 CFR 17.43(c). In addition,
we anticipate that many activities,
including grazing, presently occurring
in areas designated as critical habitat
can be managed to be compatible with
the needs of CTS and its habitat. We
addressed many agricultural issues
during the public workshops and
hearings that we held during the process
of listing the species. Any interested
parties are welcome to write us or call
us (see ADDRESSES section) during
regular business hours to have us
answer specific questions regarding
agricultural practices as they relate to
CTS conservation.

Comment: The Service should
compensate private landowners for
taking because critical habitat is
designated.

Our Response: The designation of
critical habitat does not mean that
private lands would be taken by the
Federal government or reasonable uses

would not be allowed. We believe that,
in accordance with Executive Order
12630, this designation of critical
habitat for the CTS will not have
significant takings implications. We
determined that: (1) The designation
would result in little additional
regulatory burden above that currently
in place due to the species being
federally listed because the majority of
the designation is occupied by the
species, and (2) the designation of
critical habitat will not affect private
lands in which there is not a Federal
nexus. We do not anticipate that
property values, rights or ownership
will be significantly affected by the
critical habitat designation.

Issue 7: Mapping

Comment: Several commenters stated
that the proposed designation of critical
habitat goes overboard, includes ““all
geographic area,” is poorly defined, and
should exclude nonhabitat areas from
the designation of critical habitat. Other
commenters stated that the Service
made errors in mapping open spaces
and developed areas as critical habitat
and that we used political boundaries as
a basis for critical habitat units.

Our Response: Of the estimated
936,204 ac (378,882 ha) of California
tiger salamander habitat, we have
designated 199,109 ac (80,576 ha). In
our designation, we did not designate
all the areas where California tiger
salamander are found, but instead
focused on areas where there are high
concentrations of known occurrences
and the habitat is likely to persist in the
future. In this designation, not all
geographic areas are critical habitat if
those areas do not possess any the PCEs
as we identified in the proposed rule
and this final rule. We feel that we have
clearly defined and described the three
PCEs. All designated critical habitat is
occupied and contains at least one of
the three PCEs. Based on the clear PCE
definitions, we believe that landowners
can identify the areas that contain the
PCEs. We stated in the proposed and
final rules that areas that do not have
PCEs are not considered to be critical
habitat, including roads, buildings,
paved areas, etc.

Comment: The Service used poor data
and needs to do a better job mapping
areas that do not contain PCEs, such as
buildings, roads, parking lots. These
mapping errors and inaccuracies need to
be corrected, and the Service should
better describe which areas are and are
not critical habitat.

Our Response: In the proposed rule
and this final rule, we used the best
scientific and commercial data available
to develop critical habitat for the species
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and took into account the many
comments that we received in
developing the final rule. We stated in
the proposed rule and again in this final
rule that we could not map critical
habitat in sufficient detail to exclude
each and every developed area or other
areas that are unlikely to contain the
PCEs. However, when determining
critical habitat boundaries, we made
every effort to avoid designating
developed areas such as buildings,
paved areas, boat ramps, and other
structures that lack PCEs for the Central
population of the California tiger
salamander. Any such structures
inadvertently left inside proposed
critical habitat boundaries are not
considered part of the unit. This also
applies to the land on which such
structures sit directly. Therefore,
Federal actions limited to these areas
would not trigger section 7
consultations, unless they affect the
species and/or primary constituent
elements in adjacent critical habitat.

Comment: A number of commenters
identified specific areas that they
thought should not be designated as
critical habitat.

Our Response: Where site-specific
documentation was submitted to us
providing a rationale as to why an area
should not be designated critical
habitat, we evaluated that information
in accordance with the definition of
critical habitat pursuant to section
3(5)(A) of the Act and the provisions of
section 4(b)(2) of the Act. We evaluated
the parcels to determine whether or not
modifications to the proposal were
warranted. We further examined the
proposed critical habitat areas and
refined the boundaries to exclude those
areas that did not, or were not likely to,
contain the PCEs for the species,
wherever technically feasible. Please
refer to the Summary of Changes from
the Proposed Rule section for a more
detailed discussion.

Comment: The Service violated the
Act by not narrowly defining critical
habitat.

Our Response: We believe that we
have followed the Congressional intent
of the Act by designating critical habitat
to the maximum extent prudent and
determinable for California tiger
salamander based on the best scientific
and commercial data available. We are
required to identify critical habitat “by
specific limits using reference points
and lines as found on standard
topographic maps of the area” (50 CFR
424.12(c)). We have delineated the
boundaries of the critical habitat units
in this rule based on the best scientific
and commercial data available. The
scale at which we mapped the extent of

critical habitat was based on the
availability and accuracy of aerial
photography and GIS data layers used to
develop the designation. In drawing our
lines for the proposed rule, we
attempted to exclude areas that do not
contain essential occurrences of the
species and habitat as defined by the
PCEs. On the basis of information
obtained through public comments and
updated imagery and GIS data layers,
we have been able to refine the
boundaries of critical habitat during the
development of this final rule. However,
due to the limitations of our mapping
scale, we were not able to exclude all
areas that do not contain the PCEs. We
have determined that existing manmade
features and structures, such as
buildings, roads, railroads, airports,
runways, other paved areas, lawns, and
other urban landscaped areas are not
likely to contain one or more of the
PCEs. Because activities in these areas
are unlikely to affect PCEs (i.e., critical
habitat for the species), a consultation
under section 7 of the Act would not be
required.

Comment: The proposed designation
should be withdrawn until the
consequences of the Gifford Pinchot
court decision are appropriately
codified, after the Service conducts a
formal rulemaking process.

Our Response: We are under an order
to designate critical habitat. The
Director has issued guidance for the
evaluation of critical habitat effects
when the Service consults which is
based on the language of the statute.

Comment: The Service lacks evidence
for the scale and extent of what is
essential for the conservation of the
species.

Our Response: To ensure the long
term conservation of the species, we
identified those features essential to the
conservation of the species (see Primary
Constituent Element section). The
criteria used to designate critical habitat
units is consistent with the following
five conservation principles: (1)
Maintaining the current genetic
structure across the species range; (2)
maintaining the current geographic,
elevational, and ecological distribution;
(3) protecting the hydrology and water
quality of breeding pools and ponds; (4)
retaining or providing for connectivity
between breeding locations for genetic
exchange and recolonization; and (5)
protecting sufficient barrier-free upland
habitat around each breeding location to
allow for sufficient survival and
recruitment to maintain a breeding
population over the long term. We
excluded areas that do not contain one
or more of the PCEs or did not contain
the habitat features essential for the

conservation of the species because: (1)
The area is highly degraded and may
not be restorable; (2) the area is small,
highly fragmented, or isolated and may
provide little or no long term
conservation value; and (3) other areas
within the geographic region were
determined to be sufficient to meet the
species needs for conservation. The Act
directs us to identify specific areas, both
occupied and unoccupied by a listed
species, that have the features essential
to the conservation of the species and
that may require special management.
Using the best available scientific and
commercial information, we have
determined those areas that would best
conserve the species in the long term.
Those areas are described in terms of
PCEs and habitat features and are
provided in this final rule.

Comment: The primary constituent
elements are arbitrary, overly broad, and
do not provide for defensible critical
habitat boundaries.

Our Response: We have determined
the habitat features (PCEs) to be
essential for the conservation of the
species. To ensure the long term
conservation of the species, we
identified those features essential to the
conservation of the species (see Primary
Constituent Elements section). The
criteria used to designate critical habitat
units is consistent with the following
five conservation principles: (1)
Maintaining the current genetic
structure across the species range; (2)
maintaining the current geographic,
elevational, and ecological distribution;
(3) protecting the hydrology and water
quality of breeding pools and ponds; (4)
retaining or providing for connectivity
between breeding locations for genetic
exchange and recolonization; and (5)
protecting sufficient barrier-free upland
habitat around each breeding location to
allow for sufficient survival and
recruitment to maintain a breeding
population over the long term. We did
not designate areas that did not contain
one or more of the PCEs or that were not
essential for the conservation of the
species because: (1) The area is highly
degraded and may not be restorable; (2)
the area is small, highly fragmented, or
isolated and may provide little or no
long term conservation value; and (3)
other areas within the geographic region
were determined to be sufficient to meet
the species needs for conservation.

Comment: The Service failed to
demonstrate that special management
considerations are needed to justify a
critical habitat designation.

Our Response: Critical habitat is
defined in section 3(5)(A) of the Act as:
(i) the specific areas within the
geographic area occupied by the species,
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at the time it is listed in accordance
with the Act, on which are found those
physical or biological features that are
(I) essential to the conservation of the
species and (II) that may require special
management considerations or
protections; and (ii) specific areas
outside the geographic area occupied by
a species at the time it is listed, upon
determination that such areas are
essential to the conservation of the
species. In our determination of critical
habitat for CTS, we have identified
those areas of occupied habitat that
contain those features essential to the
conservation of the species. Areas that
may require special management or
protection have also been identified (see
Critical Habitat Designation section
below).

Issue 8: 4(d) Rule

Comment: The 4(d) rule should
include public lands like East Bay
Regional Park District, not just private
lands.

Our Response: The final rule listing
the CTS as threatened (69 FR 47212)
finalized the 4(d) rule for the species
rangewide, which exempts existing
routine ranching activities. Under the
4(d) rule, take of the threatened Central
population of CTS caused by existing
routine ranching activities on private or
Tribal lands for activities that do not
have a Federal nexus would be exempt
from section 9 of the Act. Federal
agencies have the responsibility to
consult with the Service if a Federal
action may affect a federally-listed
species because of their section 7
responsibilities under the Act.

Issue 9: State Comments

We received one comment from the
State of California during the initial
comment period. We did not receive
any additional State comments during
the second comment period, which
opened on July 18, 2005 (70 FR 41183).

State Comment: The California
Department of Transportation provided
information regarding labeling errors on
the Federal Register map for Unit 4 of
the Central Coast Region.

Our Response: We have revised the
Federal Register maps to reflect changes
in the labeling.

Economic Analysis

Comment: Critical habitat will
increase transaction costs, slow sales,
and reduce rental and developmental
incomes.

Our Response: To the extent that they
are documented, the economic analysis
captures costs related to the designation
including those enumerated by the
commenter.

Comment: The proposed rule to
designate critical habitat for CTS
violates Executive Order 13211.
Specifically, the Service needs to
exclude energy producing lands or
prepare a Statement of Energy Effects
and include those effects in the EA and
discuss benefits and costs to the species
and energy production.

Our Response: The draft economic
analysis considers potential impacts on
the energy section. This analysis
examines planned power production
facilities within the study area for
proximity to proposed critical habitat. It
finds the sites fall into one of two
categories: either they are too far from
critical habitat to be affected, or are
within or near habitat but have already
completed the environmental mitigation
process. In both cases, the incremental
impacts of designation are zero; the
regulation is not expected to impact
energy production. This final rule to
designate critical habitat for the Central
population of the CTS is not expected
to significantly affect energy supplies,
distribution, or use. Therefore, this
action is not a significant energy action,
and no Statement of Energy Effects is
required. For more details, please see
the draft economic analysis, section
“V.2 Economic Impacts on the Energy
Industry.”

Comment: Several comments stated
that the DEA underestimated the delay
in project completion resulting from
Section 7 consultation.

Our Response: Delay times resulting
from Section 7 consultation were
calculated based on a review of
available Biological Opinions. Delay
time was calculated based on the
average number of days from
submission of a completed application
to the date of a final decision.

Comment: Several comments stated
that mitigation costs in Alameda, Contra
Costa and Fresno Counties are higher
than the figure used in the DEA.

Our Response: Mitigation costs were
derived from a survey of mitigation
banks, developers and consultants
familiar with the permitting process. We
believe that these data represent the best
available information on mitigation
costs in affected counties.

Comment: Several comments stated
that the avoidance and mitigation
requirements and mitigation costs used
in the DEA are inconsistent with the
recent Gifford Pinchot decision.

Our Response: Avoidance and
mitigation requirements and mitigations
costs used in the DEA were based on
interviews with those familiar with the
permitting process as well as a
comprehensive examination of the

Service’s consultation history. The
Ninth Circuit has recently ruled
(“Gifford Pinchot”, 378 F.3d at 1071)
that the Service’s regulations defining
“adverse modification” of critical
habitat are invalid. As a result, there is
some uncertainty involved in
considering the costs due to the fact that
the consequences of designation are
more difficult to predict as Service
cannot rely on decades of factual
information based on prior experience.

Comment: One comment stated that
the DEA failed to provide a balanced
assessment of economic benefits and
costs in relation to the proposed critical
habitat designation. The commenter also
included a general list of potential
benefits that may be associated with the
designation of critical habitat and
suggested that the Service should
include such effects in its economic
analysis.

Our Response: Section 4(b)(2) of the
Act requires the Secretary to designate
critical habitat based on the best
scientific data available after taking into
consideration the economic impact, and
any other relevant impact, of specifying
any particular area as critical habitat.
The Service’s approach for estimating
economic impacts includes both
economic efficiency and distributional
effects. The measurement of economic
efficiency is based on the concept of
opportunity costs, which reflect the
value of goods and services foregone in
order to comply with the effects of the
designation (e.g., lost economic
opportunity associated with restrictions
on land use). Where data are available,
the economic analyses do attempt to
measure the net economic impact.
However, no data was found that would
allow for the measurement of such an
impact, nor was such information
submitted during the public comment
period.

Most of the other benefit categories
submitted by the commenter reflect
broader social values, which are not the
same as economic impacts. While the
Secretary must consider economic and
other relevant impacts as part of the
final decision-making process under
section 4(b)(2) of the Act, the Act
explicitly states that it is the
government’s policy to conserve all
threatened and endangered species and
the ecosystems upon which they
depend. Thus the Service believes that
explicit consideration of broader social
values for the species and its habitat,
beyond the more traditionally defined
economic impacts, is not necessary as
Congress has already clarified the social
importance.

The Service notes that as a practical
matter, the difficulty in being able to
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develop credible estimates of such
values as they are not readily observed
through typical market transactions and
can only be inferred through advanced,
tailor-made studies that are time
consuming and expensive to conduct.
The Service currently lacks both the
budget and time needed to conduct such
research before meeting our court-
ordered final rule deadline. In sum, the
Service believes that society places the
utmost value on conserving any and all
threatened and endangered species and
the habitats upon which they depend
and thus needs only to consider
whether the economic impacts (both
positive and negative) are significant
enough to merit exclusion of any
particular area without causing the
species to go extinct.

Comment: Several comments noted
that demographic projections used in
the DEA are inconsistent with certain
development projects that are either
planned or under construction.

Our Response: The projections used
in the analysis are believed by CRA to
be the best available. In some cases, they
may overlook large, individual
development projects which are
difficult to forecast. Where such projects
stand a reasonably foreseeable chance of
being built, the FEA has been modified
to reflect their presence. Additionally,
the FEA incorporates up-to-date
projections from the Association of Bay
Area Governments which were not
available upon publication of the DEA.

Comment: Several comments asked
that results be presented at a finer level
of detail than the census tract.

Our Response: The census tract is the
smallest level of geographical
distinction for which data are readily
available and credible results can be
obtained. Finer levels of detail give a
false sense of precision which is not
supported by the data or model.

Comment: Several comments stated
that the DEA did not adequately
consider impacts on agricultural
landowners.

Our Response: The DEA calculates
impacts on land values according to the
impact of critical habitat on the
likelihood and profitability of urban
development.

Comment: One comment stated that
the analysis only considered Phase I of
the SMUD Cosumnes power plant
expansion, while ignoring the effects of
Phase II.

Our Response: The Phase I and Phase
II of the Cosumnes power plant have
been removed from the designation
based the PCEs not being present and
the area not meeting our criteria for
designation (see “Criteria Used To
Identify Critical Habitat”).

Comment: A commenter has asserted
that there may be a conflict of interest,
because we have contracted with Dr.
David Sunding and CRA International to
develop the economic analysis of this
designation of critical habitat for the
Central population of the CTS because
he previously conducted a study of
critical habitat economics funded by the
building industry and other commercial
interests. The commenter suggests that
the use of an economic model originally
developed in the course of this study is
inappropriate.

Our Response: We do not believe that
hiring Dr. David Sunding and CRA
International to conduct the economic
impact analysis of this critical habitat
designation, considering his prior
receipt of research funding from the
building industry, establishes a conflict
of interest. CRA International performed
a conflict check prior to initiating work
on the current study and no conflicts
were discovered. Neither CRA nor Dr.
Sunding holds any financial interests
that would be benefited as an outcome
of the analysis and subsequent critical
habitat designation.

Summary of Changes From Proposed
Rule

In preparing the final critical habitat
designation for the Central population
of the CTS, we reviewed comments
received on the proposed designation.
In addition to minor clarifications in the
text pertaining to the geographic
regions, we made changes to our
proposed designation, as follows:

(1) We revised the proposed critical
habitat units based on comments and
biological information received during
the public comment periods.

(2) Under section 4(a)(3) of the Act,
we did not designate DOD lands that
have approved INRMPs in place which
benefit the species. Under sections
3(5)(a) and 4(b)(2) of the Act, we
excluded properties with adequate
management plans that cover the CTS
and its habitat. For more information,
refer to “Application of Section 3(5)(A)
and 4(a)(3) and Exclusions Under
Section 4(b)(2) of the Act” below.

(3) We adjusted the boundaries of the
proposed units as feasible to remove
areas that do not contain the primary
constituent elements or were included
in the proposed rule as a result of a
mapping error.

(4) Collectively, we excluded or
removed a total of approximately
183,556 ac (74,284 ha), of land from this
final critical habitat designation.

(a) The San Francisco Bay National
Wildlife Refuge (East Bay Region, Unit
4) is excluded from critical habit since
it is actively managed for the

conservation of the species. The San
Luis National Wildlife Refuge Complex
(Central Valley Region, Units 12 and 13)
is also excluded from critical habitat
(see “Application of Section 3(5)(A) and
4(a)(3) and Exclusions Under Section
4(b)(2) of the Act” below) for the same
reason.

(b) Fort Hunter-Liggett (Central Coast
Region, Unit 5a and 5b), portions of
Camp Parks (East Bay Region, Unit 18),
and the Naval Weapons Station at
Concord (Central Valley Region, Unit
14) are excluded from critical habitat
units due to reasons of national security
and training mission readiness
purposes. The Naval Weapons Station at
Concord has also been identified as an
area with increased economic costs and
would be covered under the Draft East
Contra Costa Habitat Conservation Plan
should this military facility be subject to
base closure.

(c) California Department of Fish and
Game’s Stone Corral Ecological Reserve,
Tulare Co. (Southern San Joaquin, Units
4 and 5b), and Calhoun Cut Ecological
Reserve in Solano Co. (portion of
Central Valley, Unit 2) are excluded
from critical habitat based on
management plans and management
practices being implemented for the
areas. Additionally, a portion of East
Bay Region Unit 10 was excluded based
on an existing management plan for
portions of the unit.

(d) Central Valley Units 14, 15, 16 and
portions of Unit 17 (Contra Costa Co.)
were excluded based on the Draft East
Contra Costa Habitat Conservation Plan.

(e) The Southern San Joaquin Units 1,
2 and 3, Central Valley Unit 3, and East
Bay Unit 10 were refined based on
information received.

Please refer to Table 1 for the amount
of area changed from proposed to final.
For a detailed discussion of all
exclusions and exemptions, please refer
to “Application of Section 3(5)(A) and
4(a)(3) and Exclusions Under Section
4(b)(2) of the Act” below.

(5) We adjusted the Geographic
Region boundary as a result of
published scientific literature (Shaffer et
al. 2004). The boundary identified in
the proposed rule was based on the
unpublished manuscript (Shaffer et al.
unpublished data) from which the final
published literature was developed. The
resulting change in the boundary
adjusted the number of units in the
Central Valley Region, the East Bay
Region, and the Central Coast Region.
Unit 1 of East Bay Region (as identified
in the proposed rule) is now Unit 19 of
the Central Valley Region and Unit 4 of
Central Coast Region (as identified in
the proposed rule) is now Unit 17 of the
East Bay Region.
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TABLE 1.—PROPOSED AND FINAL CRITICAL HABITAT CHANGES
Federal lands State lands Other lands Total
Geographic region
ac ha ac ha ac ha ac ha
Central Valley:
[ 0] 0T T=7= T SR 14,708 5,952 2,416 978 | 172,013 69,611 189,137 76,541
FiNal e 17 7 0 0 97,028 39,273 97,045 39,280
Southern San Joaquin:
PropoSed .....cc.eeeiiiiiiieiee e 0 0 5,386 2,180 27,239 11,023 32,625 13,203
FiNAl e 0 0 0 0 20,293 8,212 20,293 8,212
East Bay:
[ 0] 0T T=7= T SRS 691 280 9,350 3,784 | 105,831 42,828 | 115,872 46,892
FiNal e 20 8 2,767 1,120 66,086 26,744 68,873 27,872
Central Coast:
PropoSed .....cc.eeeiiiiiiieiee e 23,633 9,564 110 45 21,288 8,615 45,031 18,224
FiNAl e 0 0 110 45 12,788 5,175 12,898 5,220
Grand Totals:
[ 0] 0T T=7= T SRS 39,032 15,796 17,262 6,986 | 326,371 | 132,078 | 382,665 | 154,860
FiNal e 37 15 2,877 1,164 | 196,195 79,397 | 199,109 80,576
Change ...ccooeiieiieeec e 39,002 15,781 14,385 5,822 | 130,176 52,681 183,556 74,284
Critical Habitat needs of the species (i.e., areas on which basis for recommendations to designate

Critical habitat is defined in section 3
of the Act as—(i) the specific areas
within the geographic area occupied by
a species, at the time it is listed in
accordance with the Act, on which are
found those physical or biological
features (I) essential to the conservation
of the species and (II) that may require
special management considerations or
protection; and (ii) specific areas
outside the geographic area occupied by
a species at the time it is listed, upon
a determination that such areas are
essential for the conservation of the
species. “‘Conservation” means the use
of all methods and procedures that are
necessary to bring an endangered or
threatened species to the point at which
listing under the Act is no longer
necessary.

Critical habitat receives protection
under section 7 of the Act through the
prohibition against destruction or
adverse modification of critical habitat
with regard to actions carried out,
funded, or authorized by a Federal
agency. Section 7 requires consultation
on Federal actions that are likely to
result in the destruction or adverse
modification of critical habitat. The
designation of critical habitat does not
affect land ownership or establish a
refuge, wilderness, reserve, preserve, or
other conservation area. Such
designation does not allow government
or public access to private lands.

To be included in a critical habitat
designation, the habitat within the area
occupied by the species must first have
features that are “‘essential to the
conservation of the species.” Critical
habitat designations identify, to the
extent known using the best scientific
and commercial data available, habitat
areas that provide essential life cycle

are found the primary constituent
elements, as defined at 50 CFR
424.12(h)).

Habitat occupied at the time of listing
may be included in critical habitat only
if the essential features thereon may
require special management or
protection. Thus, we do not include
areas where existing management is
sufficient to conserve the species. (As
discussed below, such areas may also be
excluded from critical habitat pursuant
to section 4(b)(2) of the Act.)
Accordingly, when the best available
scientific and commercial data do not
demonstrate that the conservation needs
of the species so require, we will not
designate critical habitat in areas
outside the geographic area occupied by
the species at the time of listing. An area
currently occupied by the species but
not known to be occupied at the time of
listing will likely contain those features
essential to the conservation of the
species and, therefore, included in the
critical habitat designation.

The Service’s Policy on Information
Standards Under the Endangered
Species Act, published in the Federal
Register on July 1, 1994 (59 FR 34271);
and Section 515 of the Treasury and
General Government Appropriations
Act for Fiscal Year 2001 (Pub. L. 106—
554; H.R. 5658); and the associated
Information Quality Guidelines issued
by the Service provide criteria, establish
procedures, and provide guidance to
ensure that decisions made by the
Service represent the best scientific and
commercial data available. They require
Service biologists, to the extent
consistent with the Act and with the use
of the best scientific and commercial
data available, to use primary and
original sources of information as the

critical habitat. When determining
which areas are critical habitat, a
primary source of information is
generally the listing package for the
species. Additional information sources
include the recovery plan for the
species, articles in peer-reviewed
journals, conservation plans developed
by States and counties, scientific status
surveys and studies, biological
assessments, or other unpublished
materials and expert opinion or
personal knowledge. All information is
used in accordance with the provisions
of Section 515 of the Treasury and
General Government Appropriations
Act for Fiscal Year 2001 (Pub. L. 106—
554; H.R. 5658) and the associated
Information Quality Guidelines issued
by the Service.

Section 4 of the Act requires that we
designate critical habitat on the basis of
what we know at the time of
designation. Habitat is often dynamic,
and species may move from one area to
another over time. Furthermore, we
recognize that designation of critical
habitat may not include all of the
habitat areas that may eventually be
determined to be necessary for the
recovery of the species. For these
reasons, critical habitat designations do
not signal that habitat outside the
designation is unimportant or may not
be required for recovery.

Areas that support populations, but
are outside the critical habitat
designation, will continue to be subject
to conservation actions implemented
under section 7(a)(1) of the Act and to
the regulatory protections afforded by
the section 7(a)(2) jeopardy standard, as
determined on the basis of the best
available information at the time of the
action. Federally funded or permitted



49390

Federal Register/Vol. 70, No. 162/ Tuesday, August 23, 2005/Rules and Regulations

projects affecting listed species outside
their designated critical habitat areas
may still result in jeopardy findings in
some cases. Similarly, critical habitat
designations made on the basis of the
best available information at the time of
designation will not control the
direction and substance of future
recovery plans, habitat conservation
plans, or other species conservation
planning efforts if new information
available to these planning efforts calls
for a different outcome.

As required by section 4(b)(1)(A) of
the Act, we used the best scientific and
commercial data available in
determining areas that contain those
features essential to the conservation of
the CTS. We have reviewed the overall
approach to the conservation of the CTS
undertaken by local, State, and Federal
agencies operating within the species’
range since its proposed listing in 2003
(68 FR 28648; May 23, 2003). We have
also reviewed available information that
pertains to the upland and aquatic
habitat requirements of this species. In
our designation, we included only areas
that were occupied at the time of listing.
These areas were identified by
recognized extant species occurrences
in CNDDB (2004). We determined
critical habitat units on the basis of
maintaining self-sustaining extant
occurrences that are necessary for the
conservation of the species. The critical
habitat units represent the genetic range
of the Central population of the CTS,
and they include representative
geographical and elevation ranges, as
well as higher density aggregations of
extant occurrences within the four
geographical regions (see ““Criteria”
section below). The extant occurrences
within critical habitat units are a result
of data identified in reports submitted
during section 7 consultations, data
from biologists holding section
10(a)(1)(A) recovery permits; research
published in peer-reviewed articles and
presented in academic theses and
agency reports, and regional Geographic
Information System (GIS) coverages.

The critical habitat units were
delineated by creating approximate
areas for the units by screen digitizing
polygons (map units) using ArcView
(Environmental Systems Research
Institute, Inc.), a computer GIS program.
The polygons were created by
overlaying extant CTS location points
with 0.7 mile buffers (CNDDB 2004) (see
“Criteria” section below), and mapped
vernal pool grassland habitats (Holland
1998a, 2003), or other vernal pool or
grassland location information, onto
SPOT imagery (satellite aerial
photography).

The resulting shape files (delineating
historic geographical range and
potential suitable habitat within each of
the four geographic regions) were then
evaluated. Elevation and hydrologic
ranges were further refined and land
areas identified as non-habitat for the
CTS (i.e., not containing the primary
constituent elements) (see Primary
Constituent Elements Section below)
were avoided. We also included applied
information received during the
comment periods that pertain to the lack
of suitable habitat areas on specific
geographic areas that were originally
included in the proposed critical habitat
designation. We removed some areas
because the areas do not contain one or
more PCEs. We excluded areas that do
not contain one or more of the primary
constituent elements or were not
essential for the conservation of the
species because: (1) The area is highly
degraded and may not be restorable; (2)
the area is small, highly fragmented, or
isolated and may provide little or no
long term conservation value; and (3)
other areas within the geographic region
were determined to be sufficient to meet
the species needs for conservation.

Primary Constituent Elements

In accordance with section 3(5)(A)(i)
of the Act and regulations at 50 CFR
424.12, in determining which areas to
propose as critical habitat, we are
required to base critical habitat
determinations on the best scientific
and commercial data available and to
consider those physical and biological
features, the PCEs, that are essential to
the conservation of the species, and that
may require special management
considerations and protection. These
include, but are not limited to: Space for
individual and population growth and
for normal behavior; food, water, air,
light, minerals, or other nutritional or
physiological requirements; cover or
shelter; sites for breeding, reproduction,
and rearing (or development) of
offspring; and habitats that are protected
from disturbance or are representative of
the historic geographical and ecological
distributions of a species.

The four geographic regions used for
designation as critical habitat for the
Central population of the CTS are
designed to provide needed aquatic and
upland refugia habitats for adult
salamanders to maintain and sustain
extant occurrences of CTS throughout
their geographic and genetic ranges and
provide those habitat components
essential for the conservation of the
species. Due to the complex life history
and dispersal capabilities of CTS, and to
the dynamic nature of the environments
in which the species is found, the PCEs

described below are expected to be
found throughout the units that are
being designated as critical habitat.
Special management, such as habitat
rehabilitation efforts (e.g., removal of
nonnative predators, control of
introduced (other) tiger salamanders,
and erosion and sediment control
measures), may be necessary throughout
the areas being proposed. Critical
habitat for the Central population of the
CTS will provide for breeding and
nonbreeding habitats and for dispersal
between these habitats, as well as
allowing for an increase in the size of
CTS populations. Critical habitat for the
Central population of the CTS includes
essential aquatic habitat features,
essential upland (nonbreeding season)
habitat features with underground
refugia, and essential dispersal habitat
features connecting occupied CTS
locations to each other.

Based on our current knowledge of
the life history, biology, and ecology of
the species and the relationship of its
essential life history functions to its
habitat, we have determined that the
Central population of the CTS requires
the following primary constituent
elements:

(1) Standing bodies of fresh water
(including natural and manmade (e.g.,
stock)) ponds, vernal pools, and other
ephemeral or permanent water bodies
which typically support inundation
during winter rains and hold water for
a minimum of 12 weeks in a year of
average rainfall.

(2) Upland habitats adjacent and
accessible to and from breeding ponds
that contain small mammal burrows or
other underground habitat that CTS
depend upon for food, shelter, and
protection from the elements and
predation.

(3) Accessible upland dispersal
habitat between occupied locations that
allow for movement between such sites.

We describe the relationship between
each of these PCEs and the conservation
of the salamander in more detail below.

The requisite aquatic habitat
described as the first PCE is essential for
the Central population of the CTS for
providing space, food, and cover
necessary to support reproduction and
to sustain early life history stages of
larval and juvenile CTS. Aquatic and
breeding habitats consist of fresh water
bodies, including natural and artificially
made (e.g., stock) ponds, vernal pools,
and vernal pool complexes. To be
considered essential, aquatic and
breeding habitats must have the
capability to hold water for a minimum
of 12 weeks in the winter or spring in
a year of average rainfall , the amount
of time needed for salamander larvae to
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metamorphose into juveniles capable of
surviving in upland habitats. During
periods of drought or less-than-average
rainfall, these sites may not hold water
long enough for individuals to complete
metamorphosis; however, these sites
would still be considered essential
because they constitute breeding habitat
in years of average rainfall. Without
these essential aquatic and breeding
habitats, the CTS would not survive,
reproduce, complete metamorphosis,
and survive to adulthood.

Essential upland habitats containing
underground refugia described as the
second PCE are essential for the survival
of the Central population’s adult CTS
and juveniles that have recently
undergone metamorphosis. Adult and
juvenile CTS are primarily terrestrial;
adult CTS enter aquatic habitats only for
relatively short periods of time to breed.
For the majority of their life cycle, CTS
survive within upland habitats
containing underground refugia in the
form of small mammal burrows. The
Central population of the CTS cannot
persist without upland underground
refugia. These underground refugia
provide protection from the hot, dry
weather typical of California in the
nonbreeding season. The Central
population of the CTS also forage in the
small mammal burrows and rely on the
burrows for protection from predators.
The presence of small burrowing
mammal populations is essential for
constructing and maintaining burrows.
Without the continuing presence of
small mammal burrows in upland
habitats, CTS would not be able to
survive.

The dispersal habitats described as
the third PCE are essential for the
conservation of the Central population
of the CTS. Protecting the ability of
California tiger salamander to move
freely across the landscape in search of
suitable aquatic and upland habitats is
essential in maintaining gene flow and
for recolonization of sites that may
become temporarily extirpated. Lifetime
reproductive success for the Central
population of the California and other
tiger salamanders is naturally low.
Trenham et al. (2000) found the average
female bred 1.4 times and produced 8.5
young that survived to metamorphosis
per reproductive effort. This
reproduction resulted in roughly 11
metamorphic offspring over the lifetime
of a female. In part, this low
reproductive success is due to the
extended time it takes for CTS to reach
sexual maturity; most do not breed until
four or five years of age. While
individuals may survive for more than
ten years, many breed only once.
Combined with low survivorship of

metamorphosed individuals (in some
populations, fewer than 5 percent of
marked juveniles survive to become
breeding adults (Trenham et al. 2000)),
reproductive output in most years is not
sufficient to maintain populations. This
trend suggests that the species requires
occasional large breeding events to
prevent extirpation (temporary or
permanent loss of the species from a
particular habitat) or extinction
(Trenham et al. 2000). With such low
recruitment, isolated populations are
susceptible to unusual, randomly
occurring natural events, as well as
human-caused factors that reduce
breeding success and individual
survival. Factors that repeatedly lower
breeding success in isolated vernal
pools or ponds can quickly extirpate an
occurrence of the species. Therefore, an
essential element for successful
conservation is the presence and
maintenance of sets of interconnected
sites that are within the dispersal
distance of other ponds (Trenham ef al.
2001).

Dispersal habitats described as the
third PCE are also essential in
preserving the Central population of the
CTS’s population structure. The life
history and ecology of the CTS make it
likely that this species has a
metapopulation structure (Hanski and
Gilpin 1991). A metapopulation is a set
of extant occurrences or breeding sites
within an area, where typical migration
from one local occurrence or breeding
site to other areas containing suitable
habitat is possible, but not routine.
Movement between areas containing
suitable upland and aquatic habitats
(i.e., dispersal) is restricted due to
inhospitable conditions around and
between areas of suitable habitats.
Because many of the areas of suitable
habitats may be small and support small
numbers of salamanders, local
extinction of these small units may be
common. A metapopulation’s
persistence depends on the combined
dynamics of these local extinctions and
the subsequent recolonization of these
areas through dispersal (Hanski and
Gilpin 1991; Hanski 1994).

Essential dispersal habitats generally
consist of upland areas adjacent to
essential aquatic habitats that are not
isolated from essential aquatic habitats
by barriers that Central population of
the CTS cannot cross. Essential
dispersal habitats provide connectivity
among CTS suitable aquatic and upland
habitats. While the Central population
of the CTS can bypass many obstacles,
and do not require a particular type of
habitat for dispersal, the habitats
connecting essential aquatic and upland
habitats need to be free of barriers (e.g.,

a physical or biological feature that
prevents salamanders from dispersing
beyond the feature) to function
effectively. Examples of barriers are
areas of steep topography devoid of soil
or vegetation. Agricultural lands such as
row crops, orchards, vineyards, and
pastures do not constitute barriers to the
dispersal of CTS. We are designating
critical habitat that allows for dispersal
between extant occurrences within 0.70
mi (1.1 km) of each other. This distance
is consistent with the final listing rule
(69 FR 47212; August 4, 2004) and the
final critical habitat designation for the
CTS in Santa Barbara County (69 FR
68568; November 24, 2004). Trenham
(pers comm. 2004) predicted that a
distance of 0.70 mi would capture 99
percent of all interpond movements
between breeding adults. Including
interpond movements within the critical
habitat designation is essential to the
conservation of the species because
these movements capture the extent of
genetic exchange between individuals
and help support a long term
conservation strategy for this species.

In summary, the PCEs consist of three
components. At a minimum, these
elements found in aquatic and upland
habitats and connected dispersal
habitats that are free of barriers.

Criteria Used To Identify Critical
Habitat

We are designating critical habitat on
lands that we have determined are
occupied at the time of listing and
contain the PCEs and those additional
features found to be essential to the
conservation of the Central population
of the CTS.

In our determination of critical habitat
for the Central population of the CTS,
we selected areas that possess the
physical and biological features that are
essential to the conservation of the
species and that may require special
management considerations or
protection. After identifying the
principal PCEs that are essential to the
conservation of the CTS, we used the
PCEs in combination with occurrence
data; geographic distribution; GIS data
layers for habitat mapping; vegetation,
topography, watersheds, and current
land uses; scientific information on the
biology and ecology of the CTS; and
accepted conservation principles for
threatened or endangered species.

To identify areas that contain those
features which are essential to the
conservation of the CTS within the
occupied range of the Central
population of the CTS, we first looked
at the range of the Central population,
as was reported and mapped by
biologists who had conducted CTS
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surveys throughout the range of the
species. The range boundaries were
developed based on the principles of
conservation science, genetics of the
species, topography, geology, soils,
vernal pool type distribution, and
survey information (CNDDB 2004;
CDFG 1998). To the best of our ability,
we did not include non-habitat areas
such as subdivisions, intensive
agricultural areas, or areas containing
slopes too steep to support aquatic
habitats or upland refugia necessary for
the conservation of CTS.

We then focused on areas within the
range where we had credible records
(e.g., museum voucher specimens,
reports filed by biologists holding
section 10(a)(1)(A) recovery permits)
indicating CTS presence (CNDDB 2004).
The known locations of Central
population of the CTS fall into four
geographic regions of Central California.
These geographic regions correspond to
the four regions identified by Shaffer et
al. (2004) outside Sonoma and Santa
Barbara Counties and are separated by
either geological or topographical
features, or ecological zones, or both.
Our conservation strategy for the Central
population focuses on those extant
locations that provide sufficient aquatic
and upland habitats to ensure high
enough adult survival to maintain and
sustain extant occurrences of CTS in
each of these four geographic regions
within the range of the Central
population of the species. Wherever
possible within these four geographical
regions, we included denser groups of
aggregated extant occurrences that
possessed the minimum size resolution
for long term preserve design and are
representative of the geographic extents
of each separate genetic region. Each of
the critical habitat units possesses a
unique combination of occupied aquatic
and upland habitat types, landscape
features, surrounding land uses, vernal
pool types, ponds, geographical range,
genetic composition, and topography.

We determined that conserving the
Central Population of the CTS over the
long term requires a five pronged
approach: (1) Maintaining the current
genetic structure across the species
range; (2) maintaining the current
geographic, elevational, and ecological
distribution; (3) protecting the
hydrology and water quality of breeding
pools and ponds; (4) retaining or
providing for connectivity between
breeding locations for genetic exchange
and recolonization; and (5) protecting
sufficient barrier-free upland habitat
around each breeding location to allow
for sufficient survival and recruitment
to maintain a breeding population over
the long term. An explanation of how

we determined the amount of upland
habitat which contained features that
are essential for the conservation of the
CTS in each critical habitat unit is
described below in more detail.

Protecting the upland refugia as
watersheds of occupied extant
occurrences of the Central population of
the CTS is essential for four reasons: (1)
To provide terrestrial foraging, cover,
and shelter for CTS upland existence;
(2) to ensure that the amount of water
entering an extant occupied aquatic
habitat is not altered to such an extent
to allow predators (such as bullfrogs and
fish) to colonize the site; (3) to maintain
the hydrologic functioning of the
wetland to ensure inundation periods
(e.g. 12 week minimum in all but the
driest years) are maintained; and, (4) to
preserve water quality by minimizing
the entry of sediments and other
contaminants to the known occupied
habitat. Therefore, our critical habitat
boundaries include the upland refugia
of watersheds containing known
occupied occurrences within the range
of the Central population of the CTS.

We then identified the amount of
upland habitat surrounding these extant
occurrences where adult CTS live
during the majority of their life cycle.
To determine a general guideline for the
amount of upland habitat necessary to
support an occurrence of adult CTS, we
reviewed the primary literature
regarding CTS upland habitat use,
including Trenham (2000), Trenham et
al. (2000 and 2001), and Trenham and
Shaffer (in review).

The best scientific peer-reviewed data
indicate that CTS do not remain
primarily in burrows close to aquatic
habitats and breeding ponds, but instead
move some distance out into the
surrounding upland landscapes. As
described in the Background section,
CTS have been found up to 1.2 mi (2
km) from occupied occurrences. Two
studies conducted in Monterey and
Solano counties provide the best
available scientific data on upland
movement distances. First, the mark-
recapture study of Trenham et al. (2001)
showed that CTS commonly moved
between ponds separated by 2,200 ft
(670 m), suggesting that movements of
this magnitude are not rare. Second, the
ongoing study at Olcott Lake (Solano
County) has directly documented the
presence of high densities of juvenile
and adult CTS at upland locations at
least 1,300 ft (400 m) from this high
quality breeding pond. In a recent
trapping effort, 16 percent of total
captures of juvenile salamanders
occurred at 2,300 ft (700 m) (Trenham
et al. 2001). Trenham and Shaffer (in
review) determined that conserving

upland habitats within 2,200 ft (670 m)
of breeding ponds would protect 95
percent of CTS at their study location in
Solano County. Protecting the needed
upland habitat area with a radius of
2,200 ft (670 m) around a single pond
that has a 13 ft (10 m) radius may yield
a minimum area of 350 ac (140 ha).
However, the size of any occurrence or
breeding pond may increase the total
amount of necessary aquatic and upland
habitat space for survival of any known
occurrence.

We used 0.70 mi (1.1 km) dispersal
distance (radius) as a guide for the
amount of upland habitat around known
occupied extant occurrences to be
mapped as critical habitat for the
purposes of preserving the Central
population of the CTS within small
mammal burrows (PCE 2). However,
although the studies discussed above
provide an approximation of the
distances that CTS can move from their
aquatic habitats, breeding ponds, and
known occupied aquatic habitats in
search of suitable upland refugia, we
recognize that upland habitat features
will influence CTS movements in a
particular landscape. As a result, in
some designated units, we made
adjustments to the upland areas to
include additional areas up to the
watershed boundaries or to include
habitat containing the PCEs. In other
cases, the critical habitat units were
reduced so as not to include non-habitat
areas (those not exhibiting the PCEs)
from the designation.

Some agricultural lands were
included if they were directly adjacent
to known extant occurrences and
considered essential for upland refugia
or connectivity between occurrences
and were not considered a barrier to
movement.

To determine the areas to be mapped
within each unit for the purposes of
dispersal (i.e. PCE 3), we used a distance
0of 0.70 mi (1.1 km) as a general guide.
The only known study we are aware of
that specifically investigated movement
of California tiger salamanders between
breeding ponds projected that 0.70 mi
(1.1 km) would encompass 99 percent of
interpond dispersal (Trenham et al.
2001). However, we recognize that (as
with movements in search of suitable
underground refugia) upland habitat
features influence CTS movements
within a particular landscape.

Section 10(a)(1)(B) of the Act
authorizes us to issue permits for the
take of listed species incidental to
otherwise lawful activities. An
incidental take permit application must
be supported by a habitat conservation
plan (HCP) that identifies conservation
measures that the permittee agrees to
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implement for the species to minimize
and mitigate the impacts of the
requested incidental take. We often
exclude from designated critical habitat
non-Federal public lands and private
lands that are covered by an existing
operative HCP and executed
implementation agreement (IA) under
section 10(a)(1)(B) of the Act because
the benefits of exclusion outweigh the
benefits of inclusion as discussed in
section 4(b)(2) of the Act.

We are aware of five HCPs under
various stages of development; however,
these draft HCPs are not proposed for
exclusion because we have not made a
determination that they meet our
issuance criteria nor that they provide
adequate conservation for CTS. In
addition, they are not ready for public
notice and comment.

When defining critical habitat
boundaries, we made an effort to
exclude all developed areas, such as
towns, housing developments, and other
lands unlikely to contain primary
constituent elements essential for CTS
conservation. However, our minimum
mapping units do not allow us to
exclude all developed lands, such as
outbuildings, roads, paved areas, lawns,
and other similar areas that are unlikely
to contain any of the PCEs in this rule.
Federal actions limited to these non
habitat areas would not trigger a section
7 consultation, unless those proposed
actions would affect other threatened or
endangered species and/or the PCEs in
adjacent critical habitat.

In summary, we designate as critical
habitat four critical geographical regions
where the Central population of the CTS
are known to be extant because we
believe protection of the units within
these four regions is essential to the
conservation of the species. These
extant occurrences represent

approximately 68 percent of all extant
occurrences across the range of the
Central population of CTS. Using a
dispersal distance of 0.70 mi (1.1 km)
from each of these occurrences, the four
geographical areas also include some
other occurrences of the CTS.

A brief discussion of each area
designated as critical habitat is provided
in the unit descriptions below.
Additional detailed documentation
concerning the essential nature of these
areas is contained in our supporting
record for this rulemaking.

Special Management Considerations or
Protections

When designating critical habitat, we
assess whether the areas which contain
those features determined to be essential
for conservation may require special
management considerations or
protections. As we undertake the
process of designating critical habitat for
a species, we first evaluate lands
defined by those physical and biological
features essential to the conservation of
the species for inclusion in the
designation pursuant to section 3(5)(A)
of the Act. Secondly, we evaluate lands
defined by those features to assess
whether they may require special
management considerations or
protection.

We believe that the areas proposed for
critical habitat may require special
management considerations or
protections due to the threats outlined
below:

(1) Introduction of non-native
predators such as bullfrogs and fish can
be significant threats to the California
tiger salamander breeding ponds in
Sonoma County;

(2) Activities that could disturb
aquatic breeding habitats during the
breeding season, such as heavy
equipment operation, ground

disturbance, maintenance projects (e.g.
pipelines, roads, powerlines), off-road
travel or recreation;

(3) Activities that impair the water
quality of aquatic breeding habitat;

(4) Activities that would reduce small
mammal populations to the point that
there is insufficient underground refugia
used by California tiger salamander in
Sonoma County for foraging, protection
from predators, and shelter from the
elements;

(5) Activities that create barriers
impassable for salamanders or increase
mortality in upland habitat between
extant occurrences in breeding habitat;
and

(6) Activities that disrupt vernal pool
complexes’ ability to support California
tiger salamander breeding function.

Critical Habitat Designation

We are designating 31 units as critical
habitat for the Central population of the
California tiger salamander throughout
four geographic regions. These final
critical habitat areas described below
constitute our best assessment at this
time of the areas that contain those
habitat features essential for the
conservation of the Central population
of the CTS that may require special
management. The four regions
containing critical habitat are: (1) The
Central Valley Region; (2) the Southern
San Joaquin Valley Region; (3) the East
Bay Region (including Santa Clara
Valley area); and (4) the Central Coast
Region. The maps in this final rule
present a pictorial representation of the
four geographical areas (see Figure 1)
and are not accurate with regard to the
exact dividing line between the Central
Coast, Central Valley, East Bay, and
Southern San Joaquin geographical
regions.
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Central Population California Tiger Salamander Regions
Figure 1
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