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DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AU91

Endangered and Threatened Wildlife
and Plants; Designation of Critical
Habitat for the Marbled Murrelet

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), propose to
revise currently designated critical
habitat for the marbled murrelet
(Brachyramphus marmoratus
marmoratus) in Washington, Oregon,
and California, under the Endangered
Species Act of 1973, as amended (Act).
We originally designated critical habitat
for the marbled murrelet in Washington,
Oregon, and California on May 24, 1996
(61 FR 26256). Since that time, we
completed a 5-year status review of the
marbled murrelet (USFWS 2004). This
proposed rule is in response to a
settlement agreement reached on
January 13, 2003.

In our proposal to revise the current
designation of critical habitat for the
marbled murrelet, we are proposing
3,590,642 acres (ac) (1,453,000 hectares
(ha)) as critical habitat. We are further
considering excluding 3,368,950 ac
(1,363,300 ha) of these lands under
section 4(b)(2) of the Act from the final
designation. This action, if adopted in
its entirety, would result in a final
revised designation of approximately
221,692 ac (89,700 ha) of land being
designated as critical habitat for the
marbled murrelet, a reduction of
approximately 3,666,108 ac (1,483,640
ha) from currently designated critical
habitat.

In this rule, we are further proposing
to revise the entry in 50 CFR 17.11
concerning the scientific name of the
marbled murrelet from Brachyramphus
marmoratus marmoratus to
Brachyramphus marmoratus to reflect
recent taxonomic information.

DATES: We will accept comments from
all interested parties until November 13,
2006. We must receive requests for
public hearings, in writing, at the
address shown in the ADDRESSES section
by October 27, 2006.

ADDRESSES: If you wish to comment,
you may submit your comments and
materials concerning this proposal by
any one of several methods:

1. You may submit written comments
and information to Ken Berg, Field

Supervisor, U.S. Fish and Wildlife
Service, Western Washington Fish and
Wildlife Office, 510 Desmond Drive SE.,
Suite 101, Lacey, WA 98503-1273.

2. You may hand-deliver written
comments to our Western Washington
Fish and Wildlife Office, at the above
address.

3. You may send comments by
electronic mail (e-mail) to
MurreletCH@fws.gov. Please see the
Public Comments Solicited section
below for file format and other
information about electronic filing.

4. You may fax your comments to
360/753—-9405.

5. You may use the Federal
Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Comments and materials received, as
well as supporting documentation used
in the preparation of this proposed rule,
will be available for public inspection,
by appointment, during normal business
hours at the Western Washington Fish
and Wildlife Office, at the address given
above; the Oregon Fish and Wildlife
Office, 2600 SE 98th Ave., Suite 100,
Portland, OR 97266; or the Arcata Fish
and Wildlife Office, 1655 Heindon
Road, Arcata, CA 95521.

FOR FURTHER INFORMATION CONTACT: Ken
Berg, Field Supervisor, Western
Washington Fish and Wildlife Office
(see ADDRESSES) (telephone 360-753—
9440); Kemper McMaster, Field
Supervisor, Oregon Fish and Wildlife
Office (see ADDRESSES) (telephone 503—
231-6179); or Michael Long, Field
Supervisor, Arcata Fish and Wildlife
Office (see ADDRESSES) (telephone 707—
822—7201). Persons who use a
telecommunications device for the deaf
(TTD) may call the Federal Information
Relay Service (FIRS) at 800-877-8339,
24 hours a day, 7 days a week.
SUPPLEMENTARY INFORMATION:

Public Comments Solicited

We intend that any final action
resulting from this proposal will be as
accurate and as effective as possible.
Therefore, comments or suggestions
from the public, other concerned
governmental agencies, the scientific
community, industry, or any other
interested party concerning this
proposed rule are hereby solicited.
Comments particularly are sought
concerning:

(1) The reasons any habitat should or
should not be determined to be critical
habitat as provided by section 4 of the
Act, including whether it is prudent to
revise currently designated critical
habitat and whether the benefit of
designation will outweigh any threats to
the species due to designation;

(2) Specific information on the
amount and distribution of marbled
murrelet habitat, and what areas that
were occupied at the time of listing that
contain the features that are essential for
the conservation of the species should
be included in our revised designation,
and why and what areas that were not
occupied at the time of listing are
essential to the conservation of the
species;

(3) Land use designations and current
or planned activities in the subject areas
and their possible impacts on proposed
revised critical habitat;

(4) Any foreseeable economic,
national security, or other potential
impacts resulting from the proposed
revised designation, and in particular,
any impacts on small entities;

(5) Whether our approach to
designating critical habitat could be
improved or modified in any way to
provide for greater public participation
and understanding, or to assist us in
accommodating public concerns;

(6) Specific information from the
public on marbled murrelet and its
habitat, and which habitat or habitat
components (i.e., physical and
biological features) are essential to the
conservation of this species, and why;
and

(7) Specific information from the
public regarding whether specific
exclusions from this proposal may be
appropriate for consideration.

If you wish to comment, you may
submit your comments and materials
concerning this proposal by any one of
several methods (see ADDRESSES
section). Please submit e-mail comments
to MurreletCH@fws.gov in ASCII file
format. Please also include “Attn:
Marbled Murrelet” in your e-mail
subject header and your name and
return address in the body of your
message. If you do not receive a
confirmation from the system that we
have received your e-mail message,
contact us directly by calling our
Western Washington Fish and Wildlife
Office at phone number 360-753-9440.
Please note that the e-mail address
MurreletCH@fws.gov will be closed at
the end of the public comment period.

Our practice is to make comments,
including names and home addresses of
respondents, available for public review
during regular business hours. We will
not consider anonymous comments, and
we will make all comments available for
public inspection in their entirety.
Comments and materials received will
be available for public inspection, by
appointment, during normal business
hours at the Western Washington Fish
and Wildlife Office (see ADDRESSES).



Federal Register/Vol.

71, No. 176/ Tuesday, September 12,

2006 / Proposed Rules 53839

Role of Critical Habitat in Actual
Practice of Administering and
Implementing the Act

Attention to and protection of habitat
is paramount to successful conservation
actions. The role that designation of
critical habitat plays in protecting
habitat of listed species, however, is
often misunderstood. As discussed in
more detail below in the discussion of
exclusions under section 4(b)(2) of the
Act, there are significant limitations on
the regulatory effect of designation
under section 7(a)(2) of the Act. In brief,
(1) designation provides additional
protection to habitat only where there is
a Federal nexus; (2) the protection is
relevant only when, in the absence of
designation, destruction or adverse
modification of the critical habitat
would in fact take place (in other words,
other statutory or regulatory protections,
policies, or other factors relevant to
agency decision-making would not
prevent the destruction or adverse
modification); and (3) designation of
critical habitat triggers the prohibition
of destruction or adverse modification
of that habitat, but it does not require
specific actions to restore or improve
habitat.

Currently, 475 species, or 36 percent
of the 1,310 listed species in the United
States under the jurisdiction of the
Service, have designated critical habitat.
We address the habitat needs of all
1,310 listed species through
conservation mechanisms such as
listing, section 7 consultations, the
section 4 recovery planning process, the
section 9 protective prohibitions of
unauthorized take, section 6 funding to
the States, the section 10 incidental take
permit process, and cooperative,
nonregulatory efforts with private
landowners. We believe that it is these
measures that may make the difference
between extinction and survival for
many species.

In considering exclusions of areas
proposed as our revised designation of
critical habitat, we evaluated the
benefits of designation in light of Gifford
Pinchot. In that case, the Ninth Circuit
invalidated our regulation defining
“destruction or adverse modification of
critical habitat.”” In response, on
December 9, 2004, the Director issued
guidance to be considered in making
section 7 adverse modification
determinations. This proposal does not
use the invalidated regulation in our
consideration of the benefits of
including areas in a final revised
designation. We will carefully manage
future consultations that analyze
impacts to designated critical habitat,
particularly those that appear to be

resulting in an adverse modification
determination. Such consultations will
be reviewed by the Regional Office prior
to finalizing to ensure that an adequate
analysis has been conducted that is
informed by the Director’s guidance.

On the other hand, to the extent that
designation of critical habitat provides
protection, that protection can come at
significant social and economic cost.
The administrative process of
designation of critical habitat is
expensive, time-consuming, and
controversial. The current statutory
framework of critical habitat, combined
with past judicial interpretations of the
statute, make critical habitat the subject
of excessive litigation. As a result,
critical habitat designations are driven
by litigation and courts rather than
biology, and made at a time and under
a time frame that limits our ability to
obtain and evaluate the scientific and
other information required to make the
designation most meaningful.

In light of these circumstances, we
believe that additional agency discretion
would allow our focus to return to
actions that provide the greatest benefit
to the species most in need of
protection.

Procedural and Resource Difficulties in
Designating Critical Habitat

We have been inundated with
lawsuits for our failure to designate
critical habitat, and we face a growing
number of lawsuits challenging critical
habitat determinations once they are
made. These lawsuits have subjected us
to an ever-increasing series of court
orders and court-approved settlement
agreements, compliance with which
now consumes nearly the entire listing
program budget. This leaves us with
little ability to prioritize its activities to
direct scarce listing resources to the
listing program actions with the most
biologically urgent species conservation
needs.

The consequence of the critical
habitat litigation activity is that limited
listing funds are used to defend active
lawsuits, to respond to Notices of Intent
(NOIs) to sue relative to critical habitat,
and to comply with the growing number
of adverse court orders. As a result,
listing petition responses, our own
proposals to list critically imperiled
species, and final listing determinations
on existing proposals are all
significantly delayed.

The accelerated schedules of court-
ordered designations have left us with
limited ability to provide for public
participation or to ensure a defect-free
rulemaking process before making
decisions on listing and critical habitat
proposals, due to the risks associated

with noncompliance with judicially
imposed deadlines. This in turn fosters
a second round of litigation in which
those who fear adverse impacts from
critical habitat designations challenge
the designations. The cycle of litigation
appears endless, and is very expensive,
thus diverting resources from
conservation actions that may provide
relatively more benefit to imperiled
species.

The costs resulting from the
designations result in legal expenses,
and costs related to preparation and
publication of the designation, analysis
of the economic effects, requesting and
responding to public comment, and in
some cases compliance with the
National Environmental Policy Act
(NEPA; 42 U.S.C. 4321 et seq.). These
costs, which are not required for many
other conservation actions, reduce the
funds available for direct and tangible
conservation actions.

Background

It is our intent to discuss only topics
directly relevant to the revised
designation of critical habitat in this
proposed rule. For more information on
the marbled murrelet, refer to the final
rule for the designation of critical
habitat published in the Federal
Register on May 24, 1996 (61 FR 26256).

Previous Federal Actions

For a description of Federal actions
concerning marbled murrelet that
occurred prior to our May 24, 1996,
final rule for the designation of critical
habitat for this species, please refer to
that rule (61 FR 26256). In that rule we
designated 3,887,800 acres (1,573,340
ha) of critical habitat in 32 units.

On January 22, 1997, we published a
notice of availability of the Regulatory
Flexibility Analysis examining the
effects on small entities of the
designation of critical habitat for the
marbled murrelet (62 FR 3241).

On September 24, 1997, we
completed the Recovery Plan for the
marbled murrelet in Washington,
Oregon, and California.

On April 21, 2003, we published a
notice of review initiating a 5-year
review of the marbled murrelet (68 FR
19569), and on July 25, 2003, we
published a second information request
for the 5-year review (68 FR 44093). The
5-year review was completed on August
31, 2004. The evaluation report that
preceded it was completed in March
2004, by McShane et al.

On January 13, 2003, we reached a
settlement agreement with the American
Forest Resource Council and the
Western Council of Industrial Workers
to complete a rulemaking for critical
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habitat for the marbled murrelet that
considers any new information. The
settlement agreement includes the date
of August 30, 2007, for submission to
the Federal Register of any final
regulation revising marbled murrelet
critical habitat.

Taxonomy

Two subspecies of the marbled
murrelet were previously recognized—
North American murrelet
(Brachyramphus marmoratus
marmoratus) and Asiatic murrelet (B.
marmoratus perdix). New information
suggests that the Asiatic murrelet is a
distinct species (Friesen et al. 1994,
1995). The American Ornithologists’
Union, in its “Forty-first Supplement to
the Checklist of North American Birds,”
officially recognized the long-billed
murrelet (B. perdix) and the marbled
murrelet (B. marmoratus) as distinct
species (American Ornithologists’
Union 1997). Therefore, in this rule we
are proposing to revise 50 CFR 17.11 to
adopt the taxonomic clarification for the
marbled murrelet to reflect the change
from Brachyramphus marmoratus
marmoratus to Brachyramphus
marmoratus.

Ecological Considerations

The marbled murrelet is a small
seabird of the Alcidae family. The
species’ breeding range extends from
Bristol Bay, Alaska, south to the
Aleutian Archipelago, northeast to Cook
Inlet, Kodiak Island, Kenai Peninsula
and Prince William Sound, south along
the coast through the Alexander
Archipelago of Alaska, British
Columbia, Washington, and Oregon to
northern Monterey Bay in central
California. Birds winter throughout the
breeding range and also occur in small
numbers off southern California.

In the following discussion, we
consider two components of marbled
murrelet habitat that are biologically
essential: (1) Marine foraging habitat,
including prey spawning and
concentration areas, and (2) terrestrial
nesting habitat and associated forest
stands. Forested areas with conditions
that are capable of supporting nesting
marbled murrelets are referred to as
“suitable nesting habitat.”

Marine Environment

Marbled murrelets spend most of their
lives in the marine environment where
they consume a diversity of prey species
including small fish and invertebrates.
Marbled murrelets forage by pursuit
diving in waters generally up to 98 feet
(ft) (30 meters (m)) deep and up to 1.25
miles (mi) (2 kilometers (km)) off-shore
(Strachan et al. 1995, p. 247). Courtship

behaviors have been observed at sea,
although copulation occurs both at sea
and at inland nest sites (Nelson 1997, p.
13). Marbled murrelets also aggregate,
loaf, preen, and exhibit wing-stretching
behaviors on the water. Marbled
murrelets have been found occasionally
on rivers and inland lakes (Carter and
Sealy 1986, p. 473).

Areas that support populations of
prey species are essential to maintaining
successfully reproducing marbled
murrelet populations (Burkett 1995, p.
244). However, there are no marine
areas currently designated as critical
habitat, and this proposal would not
designate any critical habitat units in
marine areas, because, while important
to the life history of the birds, we are
unable to define specific areas essential
to the conservation of the species (see
Areas Considered under Section 3(5)(A),
Marine Areas for more detail).

Use of marine habitat is constrained
during the breeding season by the
quality and quantity of forage resources
available. During the breeding season,
the distribution of marbled murrelets at
sea along the Washington, Oregon, and
California coasts has been correlated
with specific marine habitat
characteristics that concentrate prey,
such as cape eddies, river mouths,
upwellings, estuarine conditions, sandy
substrates, and water temperature
(Ainley et al. 1995, p. 365-367; Becker
and Beissinger 2003, p. 252; Burger
2002a, pp. 727-728; Lougheed 2000, p.
56-59, 75; Meyer et al. 2002, p. 95;
Ostrand et al. 1998, p. 292—295). Nesting
marbled murrelets that are returning to
their nest at least once per day must
balance the energetic costs of foraging
trips with the benefits for themselves
and their young. This may result in
marbled murrelets preferring to forage
in marine areas in close proximity to
their nesting habitat. However, if
adequate or appropriate foraging
resources (i.e., “enough” prey, and/or
prey with the optimum nutritional value
for themselves or their young) are
unavailable in close proximity to their
nesting areas, marbled murrelets may be
forced to forage at greater distances or
to abandon their nests (Huff et al. 2006,
p- 20).

Terrestrial Environment

Throughout the forested portion of
their range, marbled murrelet habitat
use is positively associated with the
presence and abundance of mature and
old-growth forests, large core areas of
old-growth, low amounts of edge and
fragmentation, proximity to the marine
environment, and increasing forest age
and height (McShane et al. 2004, p. 4—
39; Binford et al. 1975, pp. 315-316;

Hamer and Nelson 1995b, pp. 72-75;
Ralph et al. 1995b, p. 4). In all cases,
marbled murrelets focus on the presence
of platforms used for nesting. Platform
presence is more important than the size
of the nest tree, and tree size alone is
not a good indicator of the abundance
of platforms (Evans Mack 2003, p. 3).

The presence of platforms is the most
important characteristic of marbled
murrelet nesting habitat (reviewed in
Burger 2002b, pp. 40, 43; McShane et al.
2004, pp. 4-45—4-51, 4-53, 4-55, 4-56,
4-59; Nelson 1997, p. 6; and Huff et al.
2006, pp. 12—-13, 18). Individual tree
attributes that provide platforms
suitable for nesting include large or
forked branches, deformities caused by
broken tops or mistletoe infection, or
other structures large enough to provide
a platform for a nesting adult murrelet
(Hamer and Nelson 1995b, p. 79).
Platforms are defined as limbs greater or
equal to 4 inches (in) diameter (10
centimeters (cm)) and greater or equal to
33 ft (10 m) above ground (reviewed in
Burger 2002b, pp. 41-42 and McShane
et al. 2004, p. 4-31). Tree diameter and
height have been positively correlated
with platform size and the abundance of
platforms, but the relationship may
change depending on the variety of tree
species and forest types marbled
murrelets use for nesting (Huff et al.
2006, p. 12). Overall, nest trees in
Washington, Oregon, and northern
California have been greater than 19 in
(48 cm) in diameter-at-breast-height and
greater than 98 ft (30 m) tall (Hamer and
Nelson 1995b, p. 81).

Other important attributes of the
platform are vertical and horizontal
cover and substrate. Known nest sites
have platforms that are generally
protected by branches above (vertical
cover) or to the side (horizontal cover)
(Huff et al. 2006, p. 14). Marbled
murrelets appear to select limbs and
platforms that provide protection from
predation (Luginbuhl et al 2001, p. 558;
Marzluff et al. 2000, p. 1135; Raphael et
al. 2002b, pp. 226, 228) and inclement
weather (Huff et al. 2006, p. 14).
Substrate, such as moss, duff, or
needles, on the nest limb is important
for protecting the egg and preventing it
from falling (Huff et al. 2006, p. 13).

Marbled murrelets generally nest near
the coast, but not usually directly
adjacent to the ocean, where wind may
affect nest availability and microclimate
(Huff et al. 2006, pp. 17-18). It is likely
that factors such as energetics, habitat
availability, site fidelity, and predation
influence where marbled murrelets
choose to nest.

At the landscape scale, marbled
murrelets show fidelity to marine
foraging areas and may return to specific
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watersheds for nesting (Nelson 1997,
pp- 13, 16-17, 20; Cam et al. 2003, p-
1123). For example, marbled murrelets
have been observed to return to the
same specific nest branches or sites
(Hebert and Golightly 2006, p. 270).
Repeated surveys in occupied or nesting
stands have revealed site tenacity
similar to that of other birds in the alcid
family (Huff et al. 2006, p. 12) in that
marbled murrelets have been observed
in the same suitable habitat during the
last 20 years in California and 15 years
in Washington.

Marbled murrelet dispersal
mechanisms are not well understood,
and social interactions may play an
important role in determining nesting
location. Because the presence of
marbled murrelets in a forest stand may
attract other pairs to currently
unoccupied habitat within the vicinity.
The potential use of these areas may
depend on how close the new habitat is
to occupied habitat, as well as distance
to the marine environment, population
size, and other factors (McShane et al.
2004, p. 4-78). Marbled murrelets in
California and southern Oregon were
less likely to occupy old-growth habitat
if it was greater than 3 mi (5 km) from
other nesting marbled murrelets (Meyer
et al. 2002, p. 95).

Raphael et al. (1995, p. 177) found
marbled murrelets occupied sites with
greater percentages of old-growth forest
and large saw-timber within 0.5 mi (0.8
km) of nest sites (501-acre (ac) (203-
hectare (ha)) circles). Raphael et al.
(1995, p. 189) suggested tentative
guidelines based on this analysis that
sites with 35 percent old-growth and
large saw-timber in the landscape are
more likely to be occupied.

Detections of marbled murrelets at
inland sites and densities offshore were
found to be higher in or adjacent to
areas with large patches of significant
old-growth, and in areas of low
fragmentation and isolation of old-
growth patches (Raphael et al. 1995, pp.
188-189; 2002a, p. 221; 2002b, p. 337;
Burger 2002b, p. 54; Meyer and Miller
2002, pp. 763—764; Meyer et al. 2002,
pp. 109-112; Miller et al. 2002, p. 100).
Overall, occupied landscapes tended to
have large core areas of old-growth and
low amounts of overall edge (Meyer and
Miller 2002, pp. 763—-764; Raphael et al.
2002b, p. 331). Marzluff and Restani
(1999, pp. 8-9, 11-13) and Raphael et
al. (2002b, p. 331) suggested that
reduced amount of nesting habitat and
increased isolation of nesting habitat
would have long-term impacts on the
number of nests and short-term negative
impacts on nest success, both of which
affect population size.

The conversion of large tracts of
native forest to small, isolated forest
patches with large edge areas can create
changes in microclimate, vegetation
species, and predator-prey dynamics.
Unfragmented, older-aged forests have
lower temperatures and solar radiation
and higher humidity compared to
clearcuts and other open areas (e.g.,
Chen et al. 1993, p. 219; 1995, p. 74).
Edge habitat is also exposed to
increased temperatures and light, high
evaporative heat loss, increased wind,
and decreased moisture. Fundamental
changes in the microclimate of a stand
have been recorded at least as far as 787
ft (240 m) from the forest edge (Chen et
al. 1995, p. 74). The changes in
microclimate regimes with forest
fragmentation can stress an old growth
associate species, especially a seabird
like the marbled murrelet (Meyer and
Miller 2002, p. 764), and can affect the
distribution of epiphytes that marbled
murrelets use for nesting. Branch
epiphytes or substrate have been
identified as a key component of
marbled murrelet nests (Nelson et al.
2003, p. 52; McShane et al. 2004, pp. 4—
48, 4-89, 4—104). While there are no
data on the specific effects of
microclimate changes on the availability
of marbled murrelet nesting habitat at
the scale of branches and trees, as
discussed in the references above, the
penetration of solar radiation, wind, and
warm temperatures into the forest could
change the distribution of epiphytes or
blow moss off nesting platforms.

Marbled murrelets have been known
to locate their nests throughout forest
stands and fragments, including along
various types of natural and human-
made edges (Hamer and Meekins 1999,
p. 1; Manley 1999, p. 66; Bradley 2002,
PP- 42, 44; Burger 2002b, p. 48; Nelson
and Wilson 2002, p. 98). However, in
California and southern Oregon, areas
with abundant numbers of marbled
murrelets were farther from roads,
occurred more often in parks protected
from logging, and were less likely to
occupy old-growth habitat if it was
isolated (greater than 3 mi (greater than
5 km)) from other nesting marbled
murrelets (Meyer et al. 2002, p. 102—
103). Marbled murrelets are no longer
known to occur in areas without
suitable forested habitat (sites with 35
percent old growth within 0.5 mi (0.8
km) of nest sites), and they appear to
abandon highly fragmented areas over
time (areas highly fragmented before the
late 1980s generally did not support
marbled murrelets by the early 1990s)
(Meyer et al. 2002, p. 103).

Fragmentation of older forests has
resulted in increased populations of
nest predators, and increased visibility

and vulnerability of flying or nesting
adults to potential predators. Marbled
murrelets are highly vulnerable to nest
site predation because their survival
depends on their ability to remain
hidden. Loss of eggs and chicks to avian
predators has been determined to be the
most significant cause of nest failure
(McShane et al. 2004, p. 2—16). Rates of
predation on marbled murrelet nests
appear to be high, based on field
observations, compared to most other
seabirds and are due most often to
predators, such as corvids, whose
abundance has increased in western
North America as a result of land use
and urbanization (McShane et al. 2004,
pp. 6-11). Nest predation is associated
with forest edges; however, the intensity
of predation varies with distance to
edge, type of edge, structure of the
adjacent forest, and proximity to human
activity (Huff et al. 2006, p. 18).

A large body of research implies that
in fragmented landscapes, marbled
murrelet nesting stands may be more
productive if surrounded by simple-
structured forests, and minimal human
recreation and settlement. Marbled
murrelet productivity is optimal in
large, complex-structured forests far
from human activity due to the reduced
levels of predation present in such
landscapes. Human activities can
significantly compromise the
effectiveness of the forested areas
surrounding nests to protect the birds
and/or eggs from predation (Marzluff et
al. 1999, pp. 3—4; 2000, pp. 1136-1138;
Raphael et al. 2002a, p. 221; Marzluff
and Restani 1999, pp. 7-9, 11; Ripple et
al. 2003, p. 80; Huhta et al. 1998, p. 464;
DeSanto and Willson 2001, pp. 145—
147).

Maintaining Habitat Distribution

Maintaining and improving the
current distribution of the marbled
murrelet is important for maintaining
genetic heterogeneity, and increasing
the likelihood of future dispersal as
populations recover, particularly in
areas with low population numbers.

In the geographic range in the United
States where the species is listed, five
areas exist in the at-sea distribution
where marbled murrelet densities are
low. The first occurs in the southern
Straits of Georgia near and at the U.S.
border. The second low density area
occurs in southern Puget Sound in
Washington. The third low density area
occurs along the Washington coast
beginning at Destruction Island and
extending south past the Columbia
River to Tillamook Head, Oregon. The
fourth low density area is between
Humboldt and San Mateo counties,
California. The fifth low density area is
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from southern Santa Cruz County
through Monterey County (McShane et
al. 2004, pp. 6-19—6-20). These low-
density marine areas are likely
correlated with terrestrial areas that
once, but no longer, provided forested
habitat. Where possible, it is important
to protect and grow suitable marbled
murrelet nesting habitat in these gap
areas to reduce the impacts associated
with fragmentation of the species’ range.

Suitable, unoccupied nesting habitat
that is in close proximity to currently
occupied nesting habitat is more likely
to be used by dispersing birds. The
species’ tendency towards nest site
fidelity, combined with the likelihood
that occupation of new nesting habitat
is more likely in areas already
containing marbled murrelets,
underscores the importance of
maintaining a rangewide distribution of
both currently used nesting sites and
unoccupied, but suitable, nesting
habitat.

Marbled murrelets can be adversely
affected by impacts to their nesting
habitat, marine foraging habitat, and
food supply, as well as by direct
mortality from human activities such as
oil spills and gillnet fisheries (refer to
the October 1, 1992, final listing rule; 57
FR 45328).

We conclude that the maintenance of
suitable nesting habitat in relatively
large, contiguous blocks will be needed
to recover the marbled murrelet. These
blocks of nesting habitat should contain
the structural features and spatial
heterogeneity naturally found at the
landscape level, the stand level, and the
individual tree level in Pacific
Northwest forest ecosystems in order to
maintain species distribution and
reduce primary threats of predation and
fragmentation (see Special Management
Considerations or Protections section)
(Hansen and Urban 1992, p. 171-172;
Raphael et al. 1995, p. 189; Meyer and
Miller 2002, p. 763-764; Meyer et al.
2002, p. 95; Miller et al. 2002, p. 105—
107).

Critical Habitat

Critical habitat is defined in section 3
of the Act as—(i) the specific areas
within the geographical area occupied
by a species, at the time it is listed in
accordance with the Act, on which are
found those physical or biological
features (I) essential to the conservation
of the species and (II) that may require
special management considerations or
protection; and (ii) specific areas
outside the geographical area occupied
by a species at the time it is listed, upon
a determination that such areas are
essential for the conservation of the
species. Conservation, as defined under

section 3 of the Act, means to use all
methods and procedures necessary to
bring any endangered species or
threatened species to the point at which
the measures provided pursuant to the
Act are no longer necessary. Such
methods and procedures include, but
are not limited to, all activities
associated with scientific resources
management such as research, census,
law enforcement, habitat acquisition
and maintenance, propagation, live
trapping, and transplantation, and, in
the extraordinary case where population
pressures within a given ecosystem
cannot be otherwise relieved, may
include regulated taking.

Critical habitat receives protection
under section 7 of the Act through the
prohibition against destruction or
adverse modification of critical habitat
with regard to actions carried out,
funded, or authorized by a Federal
agency. Section 7 requires consultation
on Federal actions that are likely to
result in the destruction or adverse
modification of critical habitat. The
designation of critical habitat does not
affect land ownership or establish a
refuge, wilderness, reserve, preserve, or
other conservation area. Such
designation does not allow government
or public access to private lands.
Section 7 is a purely protective measure
and does not require implementation of
restoration, recovery, or enhancement
measures.

To be included in a critical habitat
designation, the habitat within the area
occupied by the species must first have
features that are essential to the
conservation of the species. Critical
habitat designations identify, to the
extent known using the best scientific
data available, habitat areas that provide
essential life cycle needs of the species
(i.e., areas where the primary
constituent elements are found, as
defined at 50 CFR 424.12(b)).

Habitat occupied at the time of listing
may be included in critical habitat only
if its essential features may require
special management or protection. We
do not include areas where existing
management is sufficient to conserve
the species. As discussed below, such
areas may also be excluded from critical
habitat under section 4(b)(2) of the Act.
Accordingly, when the best available
scientific data do not demonstrate that
the conservation needs of the species
require additional areas, we will not
designate critical habitat in areas
outside the geographical area occupied
by the species at the time of listing. An
area currently occupied by the species
but which was not known to be
occupied at the time of listing will
likely, but not always, be essential to the

conservation of the species and,
therefore, typically included in the
critical habitat designation.

Our Policy on Information Standards
Under the Endangered Species Act,
published in the Federal Register on
July 1, 1994 (59 FR 34271), and Section
515 of the Treasury and General
Government Appropriations Act for
Fiscal Year 2001 (Pub. L. 106-554; H.R.
5658) and the associated Information
Quality Guidelines issued by the
Service, provide criteria, establish
procedures, and provide guidance to
ensure that decisions made by the
Service represent the best scientific data
available. They require Service
biologists, to the extent consistent with
the Act and the best scientific data
available, to use primary and original
sources of information as the basis for
recommendations to designate critical
habitat. When determining which areas
to designate as critical habitat, a primary
source of information is generally the
listing package for the species.
Additional information sources include
the recovery plan for the species,
articles in peer-reviewed journals,
conservation plans developed by States
and counties, scientific status surveys
and studies, biological assessments, or
other unpublished materials, and expert
opinion or personal knowledge. All
information is used in accordance with
the provisions of Section 515 of the
Treasury and General Government
Appropriations Act for Fiscal Year 2001
(Pub. L. 106-554; H.R. 5658) and the
associated Information Quality
Guidelines issued by the Service.

Section 4 of the Act requires that we
designate critical habitat on the basis of
the best scientific data available. Habitat
is often dynamic, and species may move
from one area to another over time.
Furthermore, we recognize that
designation of critical habitat may not
include all of the habitat areas that may
eventually be determined to be
necessary for the recovery of the
species. For these reasons, critical
habitat designations do not signal that
habitat outside the designation is
unimportant or may not be required for
recovery.

Areas that support populations, but
are outside the critical habitat
designation, will continue to be subject
to conservation actions implemented
under section 7(a)(1) of the Act and to
the regulatory protections afforded by
the section 7(a)(2) jeopardy standard, as
determined on the basis of the best
available information at the time of the
action. Federally funded or permitted
projects affecting listed species outside
their designated critical habitat areas
may still result in jeopardy findings in
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some cases. Similarly, critical habitat
designations made on the basis of the
best available information at the time of
designation will not control the
direction and substance of future
recovery plans, habitat conservation
plans, or other species conservation
planning efforts if new information
available to these planning efforts calls
for a different outcome.

Methods

As required by section 4(b)(2) of the
Act, we use the best scientific data
available in determining areas that
contain the features that are essential to
the conservation of the marbled
murrelet. Such physical and biological
features, as stated in 50 CFR 424.12,
include, but are not limited to, the
following: (1) Space for individual and
population growth, and for normal
behavior; (2) Food, water, air, light,
minerals or other nutritional or
physiological requirements; (3) Cover or
shelter; (4) Sites for breeding,
reproduction, rearing of offspring; and
(5) Habitats that are protected from
disturbance or are representative of the
historic geographical and ecological
distributions of a species.

We reviewed available information
that pertains to the habitat requirements
of the marbled murrelet and evaluated
all known occurrence locations using
data from numerous sources. This
proposal was developed using various
data layers. The data is mapped
minimally at 1:100,000 scale, and more
refined in some cases depending on
data. Data used in mapping varied by
State, but generally included: Marbled
murrelet occurrence information (e.g.,
terrestrial and marine from State
agencies); marbled murrelet habitat (e.g.,
specific paper maps, reports, and
modeling layers from the Regional
Ecosystem Office termed Expert
Judgment Habitat); Government
Ownership (e.g., ownership from
California Spatial Information Library,
Major Public Lands 2003 from
Washington Department of Natural
Resources, refuge boundary, and U.S.
Forest Service Administrative
Boundaries); township, range, and
section; contours (developed from USGS
30-meter Digital Elevation Model);
orthophotos (e.g., National Agriculture
Imagery Program from USDA, USGS
Ortho photos, Terraserver); Digital
Raster Graphics (USGS); and general
boundaries (e.g., coastlines, counties,
county parcel data). Mapping was
completed using Universal Transverse
Mercator System North American
Datum 1983—Zone 10.

We studied peer-reviewed and non-
peer-reviewed articles and reports for

this proposal, which included: The
Service’s Biological Report (Marshall
1988); the final listing rule published in
the Federal Register on October 1, 1992
(57 FR 45328); the Status and
Conservation of the Marbled Murrelet in
North America (Carter and Morrison
1992); the Biology of the Marbled
Murrelet: Inland and at Sea (Nelson and
Sealy 1995); the Marbled Murrelet
Recovery Plan (USDI 1997); the Ecology
and Conservation of the Marbled
Murrelet (Ralph et al. 1995a); Evaluation
Report for the 5-Year Status Review of
the Marbled Murrelet in Washington,
Oregon, and California (McShane et al.
2004); and the Northwest Forest Plan—
The first 10 years (1994—2003; Huff et al.
2006).

Primary Constituent Elements

In accordance with section 3(5)(A)(@d)
of the Act and regulations at 50 CFR
424.12, in determining which areas to
propose as revised critical habitat, we
considered physical and biological
features (also known as the primary
constituent elements or PCEs) that are
essential to the conservation of the
species and within areas occupied by
the species at the time of listing that
may require special management
considerations and protection. These
include, but are not limited to space for
individual and population growth and
for normal behavior; food, water, air,
light, minerals, or other nutritional or
physiological requirements; cover or
shelter; sites for breeding, reproduction,
and rearing (or development) of
offspring; and habitats that are protected
from disturbance or are representative of
the historic geographical and ecological
distributions of a species.

The specific PCEs required for the
marbled murrelet are derived from the
biological needs of the species as
described in the Background section of
this proposal. We determined that the
physical and biological habitat features
essential to the conservation of the
marbled murrelet are associated with
the terrestrial environment that supports
nesting, roosting, and other normal
behaviors. Marine areas, while
important to marble murrelet survival,
are not identifiable as specific areas
essential to conservation of the species.
Further, we find that the terrestrial
features identified as being essential
require special management
considerations and protections.

Primary Constituent Elements for the
Marbled Murrelet

Under our regulations, we are
required to identify the known physical
and biological features essential to the
conservation of the marbled murrelet.

All areas proposed as revised critical
habitat for marbled murrelet are within
the geographic range occupied by the
species at the time of listing, and
contain sufficient PCEs to support at
least one life history function. As
indicated above, we have determined
that habitat containing features essential
to marbled murrelet only occurs in the
terrestrial environment.

Based on our current knowledge of
the life history, biology, and ecology of
the species and the requirements of the
habitat to sustain the essential life
history functions of the species, we have
determined that the PCEs for the
marbled murrelet are:

(1) Forested stands containing large-
sized trees, generally more than 32
inches (81 centimeters) in diameter with
potential nesting platforms at sufficient
height, generally greater than or equal to
33 feet (10 meters) in height; and

(2) The surrounding forested areas
within 0.5 mi (0.8 km) of these stands
with a canopy height of at least one-half
the site-potential tree height.

See previous discussion under
Ecological Considerations, Terrestrial
Environment for citations on these
factors. These PCEs are more detailed
than the PCEs established in the May
24,1996, final critical habitat
designation for marble murrelet (61 FR
26256). The following discussion
provides the rationale and latest
research on the PCEs, including the
species’ requirements for trees with
large limbs, canopy cover, and
surrounding forest.

The site-potential tree height is the
average maximum height for trees given
the local growing conditions, and is
based on species-specific site index
tables, such as those established by
Franklin and Dyrness (1973). Canopy
cover, which is important for nesting
success, in the area of most marbled
murrelet nests averages 84 percent
(Hamer and Nelson 1995b, p. 72-79).
Canopy cover generally increases with
tree height, and we include tree height
in the PCEs as a surrogate measurement
for canopy cover.

Within these forested stands, nest
trees provide and support suitable
nesting habitat for successful
reproduction of the marbled murrelet.
Individual tree attributes that provide
these conditions include large size
(generally more than 32 in (81 cm)
diameter at breast height), large
branches (greater than 4 in (10 cm)) or
forked branches, deformities (e.g.,
broken tops), dwarf mistletoe infections,
witches brooms, or other structures
large enough to provide a platform for
a nesting adult marbled murrelet.
Because marbled murrelets do not build
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nests, substrate on the tree limb (moss,
needles, or duff) provides a nest cup
and protects the egg from rolling off
(Huff et al. 2006, p. 12). Foliage cover
above and around the nest provides
protection from weather and visually
screens the nest from detection by
predators (Huff et al. 2006, p. 12). The
platform needs to be at a sufficient
height to allow jumpoff departures and
stall landings, generally greater than or
equal to 33 ft (10 m) in height (McShane
et al. 2004, pp. 4-50 through 4-58; Huff
et al. 2006, p. 13).

Marbled murrelets in southern Oregon
and northern California were found to
be most abundant in unfragmented old-
growth forests located in a matrix of
second-growth forest (Meyer et al. 2002,
p. 95). Marbled murrelets in western
Oregon nested in older-aged forests
surrounded by younger forest; older
forests surrounded by clearcuts were
generally not used (Ripple et al. 2003,
p. 84-87). In California, marbled
murrelets have also been found in very
small residual stands, and younger
stands with residual trees (Hunter and
Bond 2001, p. 996; Baker et al. in press,
p- 3). The younger forests adjacent to
older-aged forests may reduce the
differences in microclimates associated
with forested and unforested areas
(Chen et al. 1992, pp. 391-392; Chen et
al. 1993, p. 219; Chen et al. 1995, p. 84),
reduce potential for windthrow during
storms by buffering effects of wind on
older forests (Chen et al. 1992, p. 394),
and provide a landscape that has a
higher probability of occupancy by
marbled murrelets (Raphael et al. 1995,
pp. 188-189).

The most important factors in the risk
of predation on marbled murrelet nests
appear to be the landscape context or
composition and its effect on the type
and abundance of predators (McShane
et al. 2004, p. 4-96). While the
relationship between forest
fragmentation, edge effects, and marbled
murrelet nest success is not completely
clear, it is apparent that the abundance
of some predators is affected by human-
caused factors (McShane et al 2004, p.
6—11; U.S. Fish and Wildlife Service
2004, p. 10-11), and the risk of
predation, particularly by corvids, may
be higher in proximity to human
activities (Raphael et al. 2002a, p. 221).
Lowering the risk of predation requires
maintaining complex-structured forest
in areas that are isolated from human
development (McShane et al. 2004, p.
4-96). Simple-structured stands
adjacent to nesting areas may provide
some ability to decrease predation at
marbled murrelet nests by helping to
maintain interior conditions and reduce

edge effects (Raphael et al. 2002a, pp.
231-232; Ripple et al. 2003, p. 80).

Therefore, on a landscape basis,
forests with a canopy height of at least
one-half the site-potential tree height
around potential nest trees are essential
to the conservation of the marbled
murrelet because they reduce the effects
of microclimate, windthrow, and
predation. Nest trees may be scattered or
clumped throughout the area. Potential
nesting areas may contain less than one
suitable nesting tree per acre (0.5
hectare).

Criteria Used To Identify Critical
Habitat

As required by section 4(b)(1)(A) of
the Act, we used the best scientific data
available to determine whether areas
contain the features that are essential to
the conservation of the marbled
murrelet.

Several qualitative criteria were
considered in the selection of specific
areas for inclusion in revised critical
habitat. These criteria are similar to
criteria used in the development of
Federal management proposals, such as
the Scientific Panel information
originally used in development of the
Northwest Forest Plan (USDA and USDI
1994b) and the Recovery Plan for the
Marbled Murrelet (USDI 1997). The
following is a description of the five
criteria considered.

(1) The presence of primary
constituent elements (PCEs).

As listed above, we determined that
the PCEs for marbled murrelet are:

Forested stands containing large-sized
trees, generally more than 32 inches (81
centimeters) in diameter with potential
nesting platforms at sufficient height,
generally greater than or equal to 33 feet
(10 meters) in height. Research has
shown that the most important
component of marbled murrelet nesting
habitat is the presence of appropriate
platforms (Huff et al. 2006, p. 12). The
abundance of nest substrate (e.g., moss,
detritus, etc.), foliage cover above and
around the nest, tree size, limb height,
and location of the nest tree with
respect to gaps within a stand of trees
also are factors in determining the
suitability of nesting habitat (Huff et al.
2006, p. 12). All but the last of these are
characteristics of individual nest trees.
Tree diameter and height have been
directly correlated with platform size
and the abundance of platforms (bigger
trees provide more and larger
platforms), but the relationship is not
exact given the variety of tree species
and forest types marbled murrelets use
for nesting (Huff et al. 2006, p. 12).

Forested areas within 0.5 mi (0.8 km)
of forested stands containing trees with

potential nesting platforms. In addition
to the presence of nest platforms, the
condition of the surrounding forest
plays an important role in suitable
habitat and successful nesting (Huff et
al. 2006, p. 15). Suitable habitat
includes forest structure of sufficient
height and depth to provide vertical and
horizontal cover to the nest and nest
tree. These forests contribute to nesting
success by protecting the nest from
weather, supporting adequate
microclimate conditions, and
minimizing predation (Luginbuhl et al.
2001, p. 570; Marzluff et al. 2000, p.
1137; Raphael et al. 2002b, p. 339;
Meyer et al. 2004, p. 207; Huff et al.
2006, p. 14).

Individual tree characteristics cannot
be mapped through general stand data
or remote sensing, and require on-the-
ground examination of individual trees.
In some cases, the average tree diameter
in a stand can be used as a surrogate
measure, but this measure alone will not
enable identification of each tree
capable of supporting nesting. Even
individual low-elevation aerial photos
may not allow identification of scattered
nest trees containing potential nest
structure, such as mistletoe infection or
the presence of moss and detritus.
Because marbled murrelets can make
use of individual trees, available maps
often miss this type of suitable nesting
habitat, even when a mapped surrogate
such as tree diameter is used. Suitable
habitat maps generally do not include
the intermediate age forests
(surrounding forest PCE) that provide
cover for residual nest trees. Existing
mapping and remote sensing may
include information on the size of major
stand components. Areas mapped or
identified in databases as containing
large trees generally provide suitable
nesting habitat. However, areas missing
these mapped components may also
provide habitat where residual nest
trees remain.

We used all available information to
map areas that were likely to contain the
primary constituent elements. These
included site-specific knowledge, GIS
data, remote sensing data, habitat maps
from many sources (e.g., suitable habitat
data layers generated by the Northwest
Forest Plan (NWFP) Effectiveness
Monitoring team, site specific data from
land managers and landowners), aerial
photos, the current marbled murrelet
critical habitat designation based on
forest stand maps, and history leading to
specific stand conditions.

(2) Within the inland range of the
marbled murrelet.

Marbled murrelet nesting habitat is
defined by forest stands that are within
the distance marbled murrelets are
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known to travel inland from marine
foraging areas and contain the
appropriate forest structure to produce
and buffer potential nest trees. Birds
must make this flight at least once a day
during the nesting period. Inland
distances traveled during the breeding
season differ with habitat availability,
energetics, predation pressure, and a
variety of other factors (McShane et al.
2004, p. 2-5; Huff et al. 2006, p. 10).
While some birds have been detected up
to 70 mi (112 km) inland, most birds
nest within 55 mi (88 km) of marine
habitat in Washington, within 35 mi (56
km) in Oregon and northern California,
and within 10 to 15 mi (16 to 24 km)

in central California. To address this
range of use, we propose to revise
designated critical habitat to within 55
mi (88 km) of the marine environment
in Washington, within 35 mi (56 km) in
northern and central Oregon (consistent
with Forest Ecosystem Management
Assessment Team Zone 1 within the
NWFP), within the modified survey
zone in southern Oregon and northern
California, and within the inland extent
of redwood forests in the remainder of
the range in California.

(3) Large, contiguous blocks of nesting
habitat.

The maintenance and development of
large blocks of nesting habitat and
contiguous forest cover is important to
the stability and long-term recovery of
marbled murrelets (USDI 1997, pp. 139—
140). Several studies and reviews have
emphasized the positive association of
marbled murrelets with large core areas
of late-seral forest, low amount of edge,
and lower fragmentation levels
(McShane et al. 2005, pp. 4-39, 4—42—
43). Detections of marbled murrelets at
inland sites and densities offshore were
found to be higher in or adjacent to
areas with large patches of significant
old-growth, and in areas of low
fragmentation and isolation of old-
growth patches (all citations from
McShane et al. 2004, pp. 6-11).

Large blocks of forest help maintain
interior conditions that may support
moss or other nest substrate
development and reduce the potential
for predation. Fragmentation of the
remaining older forests has resulted in
increased populations of nest predators,
and increased visibility and
vulnerability of flying or nesting adults
to potential predators. Increased
predator populations, in turn, may lead
to increased rates of predation on young
in nests and possibly on adults. Rates of
predation on marbled murrelet nests
appear to be high, based on field
observations, compared to most other
seabirds and are due most often to
predators, such as corvids, whose

abundance has increased in western
North America as a result of forest
fragmentation, increased agriculture,
and urbanization (McShane et al. 2004,
p. 6-11).

There is no established minimum or
optimal size defining large blocks for
marbled murrelet nesting habitat. Based
on the 0.5 mi (0.80 km) data from
Raphael et al. 1995 (see Ecological
Considerations) in areas where the
suitable habitat remains in larger blocks,
we generally sought areas of at least 500
ac (200 ha) where possible. In areas
where habitat is already limited and
fragmented to the point where 500 ac
(200 ha) blocks are not available, we
selected smaller, more isolated patches
of habitat to maintain the distribution of
the species. Under these circumstances,
small habitat patches are extremely
important for the conservation of the
species because they represent the only
option for maintaining the nest trees
and forest buffers that are essential in
supporting existing marbled murrelet
populations and slowing population
declines in these areas. Given the
extended time required to develop
habitat (decades to centuries depending
on the starting condition and tree
species involved), maintaining current
populations is an important element in
the recovery of marbled murrelets (USDI
1997, pp. 138-140). Marzluff and
Restani (1999, pp. 8-9, 11-13) and
Raphael et al. (2002b, pp. 337—-339)
suggested that a reduced amount of
nesting habitat and increased isolation
of nesting habitat would have long-term
impacts on the number of nests and
short-term impacts on nest success, both
of which affect population size. In these
situations, we are proposing to
designate small areas of critical habitat
to maintain the distribution of current
populations and PCEs.

(4) Sites occupied by marbled
murrelets.

For the purposes of this revised
designation, occupied sites are defined
as locations where marbled murrelet
presence has been documented via a
variety of survey techniques or
processes. Suitable marbled murrelet
habitat, in Late-Successional Reserves
(LSRs) in National Forests in Oregon
and Washington and in areas covered by
Bureau of Land Management (BLM)
Western Oregon Land Use Plans, is
managed by the Forest Service and the
BLM as occupied and therefore we have
included the LSRs as occupied habitat.

Surveys not conducted in adherence
to the strict protocol may miss occupied
sites due to the cryptic nature of
marbled murrelets and their nests. For
example, a single visit to a location
where marbled murrelets are present

has only a 55 percent chance of
detecting marbled murrelets (Evans
Mack et al. 2003, p. 39). Surveys prior
to the listing of the marbled murrelet
were few and not conducted to a
standardized survey protocol. Marbled
murrelet nesting habitat is generally in
older, more complex stands including
older trees for nesting platforms, and
this habitat is slow to recover or to
develop. It is highly unlikely that any
new significant marbled murrelet
nesting habitat has developed since this
seabird was listed in 1992. In addition,
based on the site tenacity of marbled
murrelets (see Ecological
Considerations), sites that have been
found to be occupied since listing are
considered likely to have been occupied
at the time of listing.

Marbled murrelets tend to use large
watercourses to access inland habitat
(Nelson 1997, p. 11; Manley 1999, p. 54;
Burger 2002b, p. 27). They cross ridges
to enter neighboring watersheds. The
likelihood of use would apply to the
entire watershed in which marbled
murrelets are known to occur, and
probably to neighboring watersheds as
well.

(5) Maintenance of rangewide
distribution.

The current distribution of the species
is important for maintaining genetic
heterogeneity. Increasing the likelihood
of future colonization is equally
important as populations recover,
particularly in areas with low
population numbers. Appropriately
distributed nesting habitat reduces the
probability that a natural or human-
caused catastrophe would threaten the
survival or recovery of the species in the
three States. Catastrophes that could
significantly impact a large portion of
the nesting population include wildfires
and windstorms. Oil spills could have a
significant impact on marbled murrelet
foraging. Accordingly, essential habitat
was identified throughout the range of
the species in Washington, Oregon, and
California.

Special Management Considerations or
Protections

When designating critical habitat, we
assess whether areas that contain the
primary constituent elements may
require special management
considerations or protections.

Marbled murrelets can be adversely
affected by impacts to their nesting
habitat, marine foraging habitat, and
food supply, as well as by direct
mortality from human activities such as
oil spills and gillnet fisheries. These
impacts, and the resulting decline from
historic population levels, formed the
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basis for the listing of the species as
threatened in 1992 (57 FR 45328).

In evaluating marine areas for
potential critical habitat designation, we
reviewed whether these areas important
to the conservation of marbled murrelets
require special management
consideration or protection at this time
beyond that provided by the existing
Federal laws and regulations. While the
marine habitat is important to the
survival of marbled murrelets, the
primary concern with respect to
marbled murrelet populations is loss of
nesting habitat.

In 1996, when we designated critical
habitat (61 FR 26256), we concluded
that activities or events that adversely
affect marbled murrelets in the marine
environment seem to be more associated
with the mortality of individual birds
than the long-term destruction or
adverse modification of habitat. We
concluded that gillnet fisheries, for
example, result in incidental capture of
marbled murrelets, but do not
significantly adversely affect the prey
base. Marbled murrelets appear to forage
opportunistically on available fish, and
are likely able to respond to minor
changes in fish abundance and location.

We also concluded that the principal
adverse impacts of oil and other
pollutant spills are to individual birds,
not their prey base. Our assessment of
these events typically relies on bird
mortality rather than habitat issues that
include prey availability. We indicated
we would continue to monitor marine
threats and may propose marine critical
habitat in the future if warranted.

In this critical habitat revision, we
reassessed the importance of marine
habitats to marbled murrelets and
reaffirm their importance to marbled
murrelet conservation. Our consultation
experience since 1996 reinforces our
previous finding that existing Federal
laws and regulations adequately protect
marine habitats. For example, section 7
consultations over the last several years
on projects authorized, funded, or
carried out by Federal agencies in Puget
Sound most often conclude as informal
consultations because elements of the
marine habitat that are important to
marbled murrelet prey species
production, such as eelgrass beds and
forage fish spawning beaches, are
adequately protected by the Clean Water
Act section 404 permit requirements or
State of Washington Hydraulic Permit
Application requirements and
restrictions. Our Marbled Murrelet 5-
Year Review (U.S. Fish and Wildlife
Service 2004, p. 11) documented that
gill-netting regulations have reduced
this threat to marbled murrelets in the

marine environment in northern
California and Washington.

Current and historic loss of marbled
murrelet nesting habitat is generally
attributed to timber harvest and land
conversion practices, although, in some
areas, catastrophic disturbances such as
forest fires have caused losses (Ripple
1994, p. 45). Reduction of the remaining
older forest has not been evenly
distributed in western Washington,
Oregon, and California. Timber harvest
has been concentrated at lower
elevations and in the Coast Ranges
(Thomas et al. 1990, p. 13), generally
overlapping the range of the marbled
murrelet.

Some of the forests that were affected
by past natural disturbances, such as
forest fires and windthrow, currently
provide suitable nesting habitat for
marbled murrelets because they retain
scattered individual or clumps of large
trees that provide structure for nesting.
This is particularly true in coastal
Oregon where extensive fires occurred
historically. Marbled murrelet nests
have been found in remnant old-growth
trees in mature forests in Oregon.
Forests providing suitable nesting
habitat and nest trees generally require
200 to 250 years to develop
characteristics that supply adequate nest
platforms for marbled murrelets.

In the marbled murrelet 5-year review
(U.S. Fish and Wildlife Service 2004, p.
11), we identified key threats to the
species, and noted that the rate of
habitat loss has declined due to
implementation of State and Federal
regulations.

The key threats to the marbled
murrelet are predation and habitat
fragmentation. These two threats merit
special management considerations.

Predation

Marbled murrelets are believed to be
highly vulnerable to predation en route
to and when on the nesting grounds,
and the species has evolved a variety of
morphological and behavioral
characteristics indicative of selection
pressures from predation (Ralph et al.
1995b, p. 4). For example, plumage and
eggshells exhibit cryptic coloration, and
adults fly to and from nests by indirect
routes and often under low-light
conditions (Nelson and Hamer 1995a, p.
65). From 1974 through 1993, where
marbled murrelet nest success or failure
in Washington, Oregon, and California
was documented, approximately 57
percent failed due to predation (Nelson
and Hamer 1995b). The risk of predation
by avian predators appears to be highest
in complex-structured landscapes in
proximity to edges and human activity,
where many of the corvid species are

abundant. Predation rates are influenced
mainly by habitat stand size, habitat
quality, nest placement (on the edge of
a stand versus the interior of a stand),
and proximity of the stand to human
activity centers. Nelson and Hamer
(1995b, p. 89), in the only direct
measure of marbled murrelet
reproductive success published, found
that successful marbled murrelet nests
were farther from an edge than
unsuccessful nests. Forest stands within
0.6 mi (1 km) of human activity centers
can experience increased nest predation
because humans often provide food that
attracts corvids (Marzluff et al. 2000, p.
1137).

Fragmentation

Forest management practices can
fragment marbled murrelet habitat,
which can reduce the amount and
heterogeneous nature of the habitat,
forest patch size, and amount of interior
or core habitat, and can increase the
amount of edge, isolate remaining
habitat patches, and create “‘sink”
habitats (McShane et al. 2004, p. 4-83).
There are no estimates available for the
amount of suitable habitat that has been
fragmented or degraded since 1992.
However, the ecological consequences
of these habitat changes to marbled
murrelets can include effects on
population viability and size, local or
regional extinctions, displacement,
fewer nesting attempts, failure to breed,
reduced fecundity, reduced nest
abundance, lower nest success,
increased predation and parasitism
rates, and reduced adult survival
(Raphael et al. 2002, pp. 222-223).

Summary of Changes From Previously
Designated Critical Habitat

The areas identified in this proposed
rule constitute a proposed revision from
the areas we designated as critical
habitat for the murrelet in 1996 (61 FR
26256). The main reasons for the
differences include:

1. We incorporated new information
in determining what areas are essential
to the conservation of the species. Areas
that are now known to not provide PCEs
or are not considered to be essential to
the conservation of the murrelet based
on new information including maps,
photos, and ground surveys are not
included in this proposal.

2. The PCEs were revised based on
new information to make them more
specific. The first PCE was changed to
include forested stands that contain
trees with potential nesting platforms,
rather than just individual trees with
potential nesting platforms. The second
PCE includes surrounding forested areas
within 0.5 mi (0.8 km) of the stands,
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rather than individual trees. We
included more recent research to
support these PCEs.

3. Areas were added because they are
now known to contain PCEs and are
occupied by the species. These areas
were not included in the 1996 rule
because they had not been determined
to be essential to the conservation of the
murrelet at that time. Small areas were
added in all three States. Please refer to
http://www.fws.gov/westwafwo/, or
contact the Western Washington Fish
and Wildlife Office directly (see
ADDRESSES section) for a further
clarification of the differences between
lands designated as critical habitat in
1996 and those being proposed in this
revision.

4. We refined marbled murrelet
boundaries based on studies that
showed, specifically in southern Oregon
and northern California, the distribution
of likely nesting birds was not as far
inland as delineated in 1996.

5. Areas determined to be essential
but that we have determined do not
meet the definition of critical habitat for
the murrelet because they do not require
special management considerations and
protection pursuant to section 3(5)(A) of
the Act, are similar to those from the
1996 final critical habitat rule, including
marine areas, Federal wilderness areas
and national parks, and Quinault Indian
Reservation areas. One addition is the
Headwaters Forest Reserve (7,494 ac
(2,998 ha)), which was acquired by the
Bureau of Land Management in 1999,
for the purpose of preserving old-growth
redwood forest.

6. We now believe that the late
successional reserves (LSRs) designated
through the Northwest Forest Plan are
appropriate for evaluating for exclusion
from the final designation under section
4(b)(2) of the Act. The basis of our
determination is that the LSRs have
been in place since 1994, and we have
now assessed 12 years of documented
management, and believe that the areas
are sufficiently managed and protected
for the murrelet under the provisions of
the Northwest Forest Plan. This
management will be in place unless and
until either agency proposes to change
under revised land management plans
and resource management plans.
Further, Bureau of Land Management
and the U.S. Forest Service have
indicated that with any revisions to
management plans, murrelet habitat will
continue to be managed into the future
in a manner compatible with murrelet

conservation. We did not exclude LSRs
in the 1996 designation because, at that
time, our policy was to exclude land
with management status secured
through statute or other definitive
process. Our current policy is to exclude
areas with current documented
management that provides—(a) the plan
is complete and provides a conservation
benefit to the species (i.e., the plan must
maintain or provide for an increase in
the species’ population, or the
enhancement or restoration of its habitat
within the area covered by the plan); (b)
the plan provides assurances that the
conservation management strategies and
actions will be implemented (i.e., those
responsible for implementing the plan
are capable of accomplishing the
objectives, and have an implementation
schedule or adequate funding for
implementing the management plan);
and (c) the plan provides assurances
that the conservation strategies and
measures will be effective (i.e., it
identifies biological goals, has
provisions for reporting progress, and is
of a duration sufficient to implement the
plan and achieve the plan’s goals and
objectives). Therefore, we have
determined that the areas covered by
LSRs are appropriate for consideration
for exclusion under section 4(b)(2) of
the Act.

7. Mapping refinements have been
made since the 1996 designation.

8. This proposed rule includes 14
critical habitat units. These units cover
the same general area as the 1996
designation, which included 32 units.
The reduction in number of critical
habitat units is a reflection of our
decision to combine designated areas
into larger habitat units for efficiency of
reference. For example, Washington
State had 11 units in the 1996
designation, and only 3 in this final
designation, but the overall area of the
State is comparable. We also are using
a more efficient method of providing
legal descriptions; instead of using the
Public Land Survey System (township
and range), we are providing UTM
(Universal Transverse Mercator) data
points generated through GIS
(Geographic Information System)

mapping.
Proposed Revised Critical Habitat
Designation

We are proposing 14 units as critical
habitat for the marbled murrelet
throughout Washington, Oregon, and
California. These units, which do not

directly correspond to particular units
in the 1996 designation, if finalized,
would entirely replace the current
critical habitat designation for marbled
murrelet in 50 CFR 17.95(b). The
proposed critical habitat areas described
below constitute our best assessment of
areas determined to be occupied, that
contain the primary constituent
elements, that may require special
management considerations or
protection, and that were found to be
essential to the conservation of the
marbled murrelet. The 14 areas
proposed as revised critical habitat are:
Northwest Washington, Southwest
Washington, Washington Cascades,
Northwest Oregon, Central Oregon,
Southwest Oregon, Hebo, Coquille,
Yaquina, Elliott, Del Norte/Northern
Humboldt, Southern Humboldt,
Mendocino, and Santa Cruz Mountains.
Based on information available to us, we
are proposing to include 3,590,642 ac
(1,453,000 ha) in our revised critical
habitat for the marbled murrelet. We are
further proposing to exclude 3,368,950
ac (1,363,300 ha) under section 4(b)(2)
of the Act from the final revised
designation, which, if adopted in its
entirety, would result in a total of
221,692 ac (89,700 ha) of designated
critical habitat for the murrelet. This
would mean that our final revised
designation would reduce the currently
designated critical habitat for marbled
murrelet by approximately 3,666,108 ac
(1,483,640 ha). We considered an
additional 1,574,201 ac (637,328 ha),
but did not include them in this
proposal because the areas do not meet
the definition of critical habitat as
defined in section 3(5)(A) of the Act
(i.e., they contain the PCEs but do not
require special management) or are
exempt from designation under section
4(a)(3) of the Act. After the exclusions,
if adopted in their entirety, less than 1
percent of this proposed designation is
Federal land; 80 percent is city, county,
or State land; and 19 percent is private
land. We are not proposing critical
habitat units in marine areas, because
we were not able to define specific areas
essential to the conservation of the
species. Tables 1 and 2 below provide
approximate area, by State and land
ownership, determined to meet the
definition of critical habitat for the
marbled murrelet and the area proposed
for exclusion from the final critical
habitat designation.
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TABLE 1

[Areas determined to meet the definition of critical habitat under section 3(5)(A) of the Act for the marbled murrelet (Definitional Area) and the
area proposed for exclusion from the final critical habitat designation under section 4(b)(2) of the Act (Proposed Exclusion Area). Extent of

area is defined as acres (ac) (hectares (ha)]

State

Definitional area

Proposed exclusion area 4(b)2)

Washington ....
Oregon

California ...............

1,677,444 ac (678,800 ha) ..........
1,499,729 ac (606,900 ha) ..........
413,469 ac (167,300 ha) .............

1,650,536 ac (667,900 ha).
1,416,982 ac (573,400 ha).
301,432 ac (122,000 ha).

3,590,642 ac (1,453,000 ha) .......

3,368,950 ac (1,363,300 ha).

TABLE 2.—PROPOSED MARBLED MURRELET CRITICAL HABITAT, MINUS EXCLUSIONS, IN ACRES (HECTARES), BY STATE

AND OWNERSHIP

Total

Federal

City, county, or

state Private

112,037 (45,300) | 0O
82,747 (33,500) ...
26,908 (10,900) ...

92,834 (37,500) ...
82,373 (33,400) ...
2,469 (1,000)

19,203 (7,800)
374 (100)
23,288 (9,400)

221,692 (89,700) ..

177,676 (71,900) .. | 42,865 (17,300)

The following are brief descriptions of
all proposed units. These units are
assumed to be occupied given the
criteria identified previously, and
contain features essential to the
conservation of the marbled murrelet
(PCEs), and have been determined to be
necessary for recovery of the species.
These areas have no management
specified that would provide for
maintaining marbled murrelet habitat.
For further discussion of proposed
exclusions, see the “Exclusions Under
Section 4(b)(2) of the Act” section
below.

Washington
Northwest Washington

The parcels in this unit are located in
Clallam, Jefferson, Grays Harbor, and
Mason Counties and are comprised of
lands owned or administered by the
Olympic National Forest (414,895 ac;
165,958 ha), Washington Department of
Natural Resources (226,395 ac; 90,558
ha), private individuals or companies
(1,775 ac; 710 ha), and the Makah
Indian Nation (1,507 ac; 603 ha).
Federal and State lands make up the
majority of the unit. We are proposing
to exclude approximately 99 percent of
the unit (642,797 ac; 257,119 ha) from
the final designation of critical habitat
under section 4(b)(2) of the Act (refer to
the Exclusions Under Section 4(b)(2) of
the Act section below). The lands
proposed for exclusion are owned or
managed by the Olympic National
Forest, WDNR, or the Makah Indian
Nation.

Southwest Washington

The parcels in this is unit are located
in southern Grays Harbor, Pacific, and
Wahkiakum Counties, and are
comprised of lands owned or
administered by Grays Harbor County
(1,565 ac; 626 ha), Washington State
Parks (359 ac; 144 ha), Washington
Department of Natural Resources
(WDNR) (86,626 ac; 34,650 ha), Bureau
of Land Management (1,151 ac; 460 ha),
Willapa National Wildlife Refuge (NWR)
(5,688 ac; 2,275 ha), the Nature
Conservancy (6,122 ac; 24,488 ha), and
private individuals or companies
(18,822 ac; 7,529 ha). With the
exception of the BLM and the Willapa
NWR, all lands within this unit are non-
Federal. We are proposing to exclude
approximately 81 percent of the unit
(98,436 ac) from the final designation of
critical habitat under section 4(b)(2) of
the Act (refer to the Exclusions Under
Section 4(b)(2) of the Act section
below). The lands proposed for
exclusion are owned or managed by the
Willapa NWR, The Nature Conservancy,
or WDNR.

Washington Cascades

The parcels in this unit are located in
Whatcom, Skagit, Snohomish, King,
Pierce, and Lewis Counties and are
comprised of lands owned or
administered by the Mount Baker-
Snoqualmie National Forest (1,094,117
ac; 437,646 ha), Washington Department
of Natural Resources (100,843 ac; 4,337
ha), private individuals or companies
(2,168 ac; 867 ha), The Nature
Conservancy (502 ac; 200 ha), and the
Lummi Indian Nation (545 ac; 218 ha).
Federal and State lands make up the

majority of the unit. We are proposing
to exclude approximately 99 percent of
the unit from the final designation of
critical habitat under section 4(b)(2) of
the Act (refer to the Exclusions Under
Section 4(b)(2) of the Act section
below). The lands proposed for
exclusion are owned or managed by the
Mount Baker-Snoqualmie National
Forest and WDNR.

Oregon

Northwest Oregon

The parcels in this unit are in
Tillamook and Clatsop Counties, and
are comprised of State lands
administered by the Oregon Department
of Forestry (ODF) and Oregon State
Parks (69,603 ac; 27,841 ha), Federal
lands administered by the U.S. Forest
Service and Bureau of Land
Management (BLM) (8,761 ac; 3,504 ha),
and private lands (374 ac; 150 ha).
Federal lands are very limited within
this area. The BLM lands are
surrounded by State forests in the
southern portion. We propose to
exclude approximately 8,761 ac (3,504
ha) (13 percent) of the unit from the
final designation of critical habitat
under section 4(b)(2) of the Act (refer to
the Exclusions Under Section 4(b)(2) of
the Act section below). The lands
proposed for exclusion are owned or
managed by the U.S. Forest Service and
Bureau of Land Management under the
standards of the Northwest Forest Plan.

Hebo

The parcels in this unit are located in
Lincoln, Tillamook, Polk, and Yamhill
Counties, and are comprised of State
land (1,063 ac; 425 ha) administered by
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Oregon Parks and Recreation
Department and Federal lands
administered by the U.S. Forest Service
and Bureau of Land Management
(187,788 ac; 75,115 ha). We propose to
exclude 187,788 ac (75,115 ha) (99
percent) of the unit from the final
designation of critical habitat under
section 4(b)(2) of the Act (refer to the
Exclusions Under Section 4(b)(2) of the
Act section below). The lands proposed
for exclusion are owned or managed by
the U.S. Forest Service and Bureau of
Land Management under the standards
of the Northwest Forest Plan.
Yaquina

The parcels in this unit are located in
Lincoln, Benton, and Polk Counties, and
are comprised of State lands (12,079 ac;
4,832 ha)) administered by the Oregon
Department of Forestry and Federal
lands administered by the U.S. Forest
Service and Bureau of Land
Management (2,774 ac; 310 ha). We
propose to exclude approximately 2,774
ac (310 ha) (19 percent) of the unit from
the final designation of critical habitat
under section 4(b)(2) of the Act (refer to
the Exclusions Under Section 4(b)(2) of
the Act section below). The lands
proposed for exclusion are owned or
managed by the U.S. Forest Service and
Bureau of Land Management under the
standards of the Northwest Forest Plan.

Central Oregon

The parcels in this unit are located in
Lincoln, Benton, Lane, and Douglas
Counties and are comprised primarily of
Federal lands (663,179 ac; 265,272 ha)
administered by the U.S. Forest Service
and the Bureau of Land Management.
The State land (124 ac; 50 ha) (one
parcel) is administered by Oregon
Department of Forestry, and is located
on the eastern border of Elliot State
Forest. We propose to exclude the entire
unit from the final designation of
critical habitat under section 4(b)(2) of
the Act (refer to the Exclusions Under
Section 4(b)(2) of the Act section
below). The lands proposed for
exclusion are owned or managed by the
U.S. Forest Service and Bureau of Land
Management under the standards of the
Northwest Forest Plan or the Wilderness
Act, or will be covered under the Elliott
State Forest HCP.

Elliott

This unit is composed of Elliott State
Forest lands located in the south central
Oregon Coast Range near Coos Bay,
Oregon, in Coos and Douglas Counties.
Federal lands administered by the U.S.
Forest Service and BLM exist
immediately to the north and south of
this Forest. The Oregon Department of

Forestry manages this forest (93,564 ac;
37,426 ha), a contiguous block of habitat
within 6 to 24 mi (10 to 39 km) of the
ocean. We propose to exclude the entire
unit from the final designation of
critical habitat under section 4(b)(2) of
the Act because it will be included in
an HCP (refer to the Exclusions Under
Section 4(b)(2) of the Act section
below).

Coquille

This unit is located in Coos and
Douglas Counties and is comprised
entirely of Federal lands (83,662 ac;
33,464 ha) administered by the Bureau
of Land Management under the
standards of the Northwest Forest Plan.
It is located in the Klamath Mountains
Physiographic Province. Due to the
location of Federal lands, proposed
critical habitat begins approximately 12
to 35 mi (19 to 56 km) from the coast,
with the majority of proposed
designation over 20 mi (32 km) from the
coast. We propose to exclude the entire
unit from the final designation of
critical habitat under section 4(b)(2) of
the Act (refer to the Exclusions Under
Section 4(b)(2) of the Act section
below).

Southwest Oregon

This unit is located in the Klamath
Mountains and the Coast Range of
southwestern Oregon in Coos, Curry,
and Josephine Counties and is
comprised entirely of Federal lands
(377,131 ac; 150,852 ha) administered
by the U.S. Forest Service and the
Bureau of Land Management under the
standards of the Northwest Forest Plan.
We propose to exclude the entire unit
from the final designation of critical
habitat under section 4(b)(2) of the Act
(refer to the Exclusions Under Section
4(b)(2) of the Act section below).

California
Del Norte/Northern Humboldt

This unit (258,232 ac; 23,292 ha)
contains multiple subunits located in
Del Norte and northern Humboldt
Counties in northern California. The
subunits are comprised of lands owned
or administered by the Six Rivers
National Forest and Bureau of Land
Management (257,582 ac; 103,032 ha)
and a private timber company (650 ac;
260 ha). We propose to exclude all
federally managed lands (approximately
99 percent of the unit) from the final
designation of critical habitat under
section 4(b)(2) of the Act (refer to the
Exclusions Under Section 4(b)(2) of the
Act section below).

The identified non-Federal subunit,
known as the Miracle Mile Habitat

Complex, may be managed in the future
under a conservation easement
developed to ensure protection of
marbled murrelet nesting habitat.

Southern Humboldt

This unit (47,686 ac; 19,074 ha)
contains multiple subunits and is
located in southern Humboldt County in
northern California. The subunits are
comprised of lands owned or
administered by the California
Department of Fish and Game (925 ac;
370 ha); California Department of Parks
and Recreation including Humboldt
Redwoods State Park and Grizzly Creek
State Park (39,958 ac; 15,983 ha); Van
Duzen County Park (167 ac; 67 ha); and
Pacific Lumber Company (private land)
(6,636 ac; 2654 ha). We propose to
exclude the privately owned land
(approximately 14 percent of the unit)

om the final designation of critical
habitat under section 4(b)(2) of the Act
(refer to the Exclusions Under Section
4(b)(2) of the Act section below).

The California Department of Fish
and Game subunit, known as the Owl
Creek Ecological Reserve, was
purchased by the State of California in
2000 for $67 million. To date, a
management plan has not been
developed for this property. If a
management plan is completed prior to
the final rule for marbled murrelet
critical habitat, these lands may be
considered for exclusion under section
4(b)(2) of the Act.

Mendocino

This unit (46,354 ac; 18,541 ha)
contains multiple subunits and is
located in Mendocino County,
California. The subunits are comprised
of lands owned or administered by the
Bureau of Land Management (37,214 ac;
14,886 ha); California Department of
Parks and Recreation including Admiral
William Standley State Recreation Area,
Montgomery Woods State Reserve, and
Russian Gulch State Park (2,621 ac;
1,048 ha); a portion of California
Department of Forestry and Fire
Protection’s Jackson Demonstration
State Forest (5,467 ac; 2,187 ha); and
private timber company lands along the
Ten Mile River and Alder Creek (1,043
ac; 417 ha). We propose to exclude all
federally managed lands (approximately
80 percent of the unit) from the final
designation of critical habitat under
section 4(b)(2) of the Act (refer to the
Exclusions Under Section 4(b)(2) of the
Act section below).

Santa Cruz Mountains

The unit (61,196 ac; 24,478 ha)
contains multiple subunits and is
located in San Mateo and Santa Cruz
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Counties, California. The subunits are
comprised of lands owned or
administered by the California
Department of Parks and Recreation,
including Butano, Portola, Big Basin
Redwoods, Wilder Ranch, and Henry
Cowell State Parks, Ano Nuevo State
Reserve, and University of California
Regents (34,718 ac; 13,887 ha);
California County Parks, including
Huddart, Pescadero Creek, and Sam
McDonald (7,990 ac; 3,196 ha); San
Francisco City lands (978 ac; 391 ha);
and private lands (17,510 ac; 7,004 ha).
Federal lands are completely lacking in
this unit. We would include all of this
unit in the final designation of critical
habitat.

Effects of Critical Habitat Designation

Section 7 Consultation

Section 7 of the Act requires Federal
agencies, including the Service, to
ensure that actions they fund, authorize,
or carry out are not likely to destroy or
adversely modify critical habitat. In our
regulations at 50 CFR 402.02, we define
destruction or adverse modification as
“‘a direct or indirect alteration that
appreciably diminishes the value of
critical habitat for both the survival and
recovery of a listed species. Such
alterations include, but are not limited
to, alterations adversely modifying any
of those physical or biological features
that were the basis for determining the
habitat to be critical.” However, recent
decisions by the 5th and 9th Circuit
Court of Appeals have invalidated this
definition (see Gifford Pinchot Task
Force v. U.S. Fish and Wildlife Service,
378 F.3d 1059 (9th Cir 2004) and Sierra
Club v. U.S. Fish and Wildlife Service et
al., 245 F.3d 434, 442F (5th Cir 2001)).
Pursuant to current national policy and
the statutory provisions of the Act,
destruction or adverse modification is
determined on the basis of whether,
with implementation of the proposed
Federal action, the affected critical
habitat would remain functional (or
retain the current ability for the primary
constituent elements to be functionally
established) to serve the intended
conservation role for the species.

Section 7(a) of the Act requires
Federal agencies, including the Service,
to evaluate their actions with respect to
any species that is proposed or listed as
endangered or threatened and with
respect to its critical habitat, if any is
proposed or designated. Regulations
implementing this interagency
cooperation provision of the Act are
codified at 50 CFR part 402.

Section 7(a)(4) of the Act requires
Federal agencies to confer with us on
any action that is likely to jeopardize

the continued existence of a proposed
species or result in destruction or
adverse modification of proposed
critical habitat. This is a procedural
requirement only. However, once
proposed species becomes listed, or
proposed critical habitat is designated
as final, the full prohibitions of section
7(a)(2) apply to any Federal action. The
primary utility of the conference
procedures is to maximize the
opportunity for a Federal agency to
adequately consider proposed species
and critical habitat and avoid potential
delays in implementing their proposed
action as a result of the section 7(a)(2)
compliance process, should those
species be listed or the critical habitat
designated.

Under conference procedures, the
Service may provide advisory
conservation recommendations to assist
the agency in eliminating conflicts that
may be caused by the proposed action.
The Service may conduct either
informal or formal conferences. Informal
conferences are typically used if the
proposed action may affect, but is not
likely to adversely affect the proposed
species or proposed critical habitat.
Formal conferences are typically used
when the Federal agency or the Service
believes the proposed action is likely to
cause adverse effects to proposed
species or proposed critical habitat,
inclusive of those that may cause
jeopardy or adverse modification.

The results of an informal conference
are typically transmitted in a conference
report; while the results of a formal
conference are typically transmitted in a
conference opinion. Conference
opinions on proposed critical habitat are
typically prepared according to 50 CFR
402.14, as if the proposed critical
habitat were designated. We may adopt
the conference opinion as the biological
opinion when the critical habitat is
finalized if no substantial new
information or changes in the action
alter the content of the opinion (see 50
CFR 402.10(d)). As noted above, any
conservation recommendations in a
conference report or opinion are strictly
advisory.

If a species is listed or critical habitat
is designated, section 7(a)(2) of the Act
requires Federal agencies to ensure that
activities they authorize, fund, or carry
out are not likely to jeopardize the
continued existence of such a species or
to destroy or adversely modify its
critical habitat. If a Federal action may
affect a listed species or its critical
habitat, the responsible Federal agency
(action agency) must enter into
consultation with us. As a res